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Pre-Legal Educational Requirements Being Raised 
B* rule of the Supreme Court recently promul- 
gated, Kansas becomes the first state in the 
Union to require more than two years of pre-legal 
college education as a qualification for admission to 
the bar. Effective in 1936, candidates must have 
three years of college work or its equivalent be- 
fore beginning the study of law. This development 
will be watched with interest by the legal profes- 
sion. Of the two law schools in the state, the 
Washburn College School of Law at Topeka, be- 
ginning this fall, requires the completion of three 
college years for admission, while the other, the 
University of Kansas, is contemplating this step in 
the near future. In Pennsylvania a college degree 
or the passage of College Entrance Board exami- 
nations as a preliminary requirement has resulted 
in more than 75% of the candidates having their 
bachelor’s degree before starting the study of law. 
At the present time out of 84 full-time law schools, 
27 require for admission three years of college or 
more and three more schools have announced the 
same rule effective in the future. The tendency 
to raise the pre-legal requirement seems on the 
increase in the better schools. 

The rule recently announced in Kansas reads 
as follows: “From and after June 1, 1936, the ap- 
plicant shall show in addition to equivalent of a 
four-year high school course, the equivalent of three 
years study in a general college course.” 

The Supreme Court of Arizona, by rule effective 
July 1, 1932, requires all candidates for admission 
to the bar to have a high school education or its 
equivalent before beginning the study of law. A 
three-year period of legal training is also made a 
requirement of students commencing the study of 
law after September, 1932, and law school study 
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will only be recognized in schools which are ap- 
proved by the Board of Bar Examiners. Arizona 
thus becomes the third state within the last year 
to graduate from the class of those having no edu- 
cational qualifications for admission to the bar to 
the group requiring a high school education as a 
minimum, If the present rules proposed by the 
Board of Governors are approved by the Supreme 
Court, California will be the fourth to join this 
classification. 


A Letter of Declination 


OVERNOR ELY’S nomination of Prof. Felix 
Frankfurter, of the Harvard Law School, for 
the Supreme Judicial Court of Massachusetts was 
an interesting event. No less interesting, however, 
are Prof. Frankfurter’s reasons for declining the 
proffered honor, as set out in the following letter 


to the Governor: 
June 29, 1932 
My DEAR GOVERNOR ELy: 


Your Excellency’s nomination of me for the Supreme Ju- 
dicial Court has presented the most difficult decision of my 
professional life. While I knew that my name was mentioned 
for the vacancy created by Mr. Justice Carroll’s death, I did not 
feel called upon then to make a decision. I was confident that 
as a matter of course I would have an opportunity for reflection, 
in case you were to consider me for another vacancy, before a 
nomination was made. Your Excellency’s action in naming me 
for Mr. Justice Sanderson’s place therefore found me com- 
pletely unprepared. 

The choice could not be easy. You have offered me an op- 
portunity that comes to very few lawyers. To join the Bench 
which can draw upon the spirit of Shaw and Holmes for the 
creative tasks of judicial administration in our day, is a call of 
high honor and of profound importance to the well-being of the 
Commonwealth. Your confidence in me, confirmed by the 
widest expression of professional opinion, makes any words of 
gratitude seem feeble and irrelevant. 

But I have other responsibilities to the law which, after 
much anguish of mind, I feel I ought not now to sever. As 
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against the opportunities for immediate achievement on the 
bench, the long-term effects of legal education make their claim. 
The grave problems already upon us and those looming on the 
horizon require as never before a courageous and learned bar. 
And from such a bar alone can come an enlightened judiciary. 
The future direction of bar and bench will be determined by 
the quality of our law schools. Moreover, the fabric of the law, 
particularly our public law, we have been told repeatedly by the 
most far-sighted in the profession, must be designed chiefly by 
the law schools. This work must go forward, and I cannot 
bring myself to believe that I should prematurely abandon my 
share in it, however great and honorable the opportunity you 
offer me. I should have less confidence in the rightness of this 
decision did not the admonitions of colleagues make me feel that 
to leave this School now would be a kind of desertion. 


Most respectfully, 
FreLIx FRANKFURTER 


Judge Seabury’s Picture of ‘Mr. Political Attorney” 


N the course of his address before the Chicago 
jar Association on June 27 Judge Samuel Sea- 
bury drew a striking picture of “Mr. Political At- 
torney” and his technique, as he found them dur- 
ing the course of his work as counsel for the legis- 
lative committee which recently investigated New 
York municipal affairs. The picture may help to 
explain his argument that the familiar rule that 
communications between attorneys and clients are 
“privileged” should be abrogated where the attor- 
ney is representing a client seeking a contract or 
privilege from a public officer or official body. Judge 
Seabury said: 

“IT have had men who were members of the 
Bar come before this Legislative Committee, who 
have done what one might call in different environ- 
ment, a land-office business. Their brethren of the 
tar had never suspected them of any great legal 
knowledge. They were the last men to whom you 
would go in order to get an opinion upon an in- 
tricate question of law; but somehow or other they 
seemed to have acquired great wealth. And yet, 
their modesty was such that while accepting the 
retainers, they refused to appear openly in the case. 
The way it was arranged was something like this: 

“Somebody would want a great privilege from 
some certain board or bureau, which might by the 
stroke of a pen make a difference in the fortunes 
of a citizen or a certain group of citizens of millions 
of dollars. They would go to Mr. So-and-So, and 
they would tell him how much they admired him as 
a lawyer, and would ask him to take the case. He 
would say, ‘Yes,’ he would take the case, but did 
it make any difference to them if he did not appear 
in it personally? And the client would say, ‘I will 
leave that to you. You do anything you want.’ 

“So the attorney selected would single out 
some inconspicuous and junior member of the Bar, 
and would have him make the application; but the 
attorney who was originally retained did not appear 
of record. All we know is that a young, inexperi- 
enced and inconspicuous attorney to whom the dis- 
charge of this work had been delegated soon got 
splendid results. The ablest leader of the Bar could 
not have secured more for his client. Indeed, I 
doubt very much if he could have secured as much 
as this attorney did. 

“And then the time comes—always, as you gen- 
tlemen know, an interesting time in the life of every 
lawyer—when he is to be modestly recompensed for 
the services that he has rendered. And then, 
goes, not to the young 
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lawyer who did all the work that was visible, but 
he goes to the man who did the invisible work; - 
he goes to the man who was originally retained; 
and this man says, ‘Yes, this was a very valuable 
service that we rendered you, and I think that 
twenty-five thousand dollars would be a fair fee 
for this particular case. It is not very large, and 
you are an old friend of mine,’ and so on. ‘And 
we will let it go at a paltry twenty-five thousand 
dollars.’ ‘Well,’ the client says, ‘very good. Shall 
I send you a check for it?’ ‘Oh, no, don’t send me 
a check for it.’ (Laughter.) ‘You do it in the reg- 
ular way. You send your check to Mr. So-and-So, 
whom you remember I selected as your attorney 
in this case.’ 

“So they send the check for $25,000 to Mr. So- 
and-So, who had been thus selected as attorney of 
record; and he gets the check, and the first duty 
that he has resting upon him is to go to the bank 
and get it in cash. I never had suspected that so 
much important business was done in cash as I 
have learned during the past year. (Laughter.) 

“Anyway, Mr. Attorney goes to the bank and 
he gets the $25,000 in cash. He does not take it 
home, or tell his wife that he has closed a good case, 
and that they will now be able to send Johnnie to 
college, or daughter to some good girls’ school, or 
anything of that kind; or that they will lay it aside 
for hard times; that perhaps prosperity will not last 
forever, and that there may come a time in America 
when people may be in need. Oh, no. He takes it 
down to the political attorney, to the lawyer who 
was originally retained by the client, and to the 
lawyer who designated him; and that lawyer re- 
ceives it as his due. At the same time, he does not 
want to be greedy about it. He wants to be gen- 
erous. Professional ethics and principles exist be- 
tween these co-workers in this noble cause. So Mr. 
Political Attorney gives $1,500 to the attorney, and 
tells the attorney that the balance he can leave with 
him, and that he may have another case a little later 
on, and that he did so well in this case that he will 
no doubt be able to use him again. The attorney 
bows low, thanks him for the munificence which he 
has bestowed upon him, and crawls away. (Laugh- 
ter and applause.) 

“Now, I say that when we called gentlemen 
like that before the Committee and asked them cer- 
tain questions, these are the kind of answers that I 
was accustomed to get: ‘Why, Judge Seabury, I 
would be delighted to show you my books; there 
is nothing I would like better to do than to show 
you my books. I would like to have you put an ac- 
countant upon them. I would like to have you in- 
vestigate what the transactions were in relation to 
which these fees were paid; but I cannot do it. You 
and I are members of a noble and honorable pro- 
fession, and we must uphold its rules of ethics. I 
must not disclose to you for whom it was that I 
put this particular thing through, or that particular 
thing through.’ 

“That was the situation. This privilege was 
invoked, in order to prevent this disclosure. In 
these cases I did what I thought, as counsel for the 
Legislative Committee, was the only right thing 
to do. I put their whole bank accounts in evidence, 
and then I called them to the stand and gave them 
the opportunity to make any explanation that they 
saw fit to make. And the only thing that they did 
not want to do was to make an explanation. cs 
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Details of New United States Supreme Court Building 


S stated in the Tentative Program for the Fifty- 

fifth Annual Meeting in this issue, the dedica- 
tion of the new building for the United States 
Supreme Court will be one of the most striking 
features of the forthcoming Annual Meeting of the 
Association at Washington. The following extracts 
from an article by Don S. Warren in the Evening 
Star of that city give a number of details about 
the structure which should prove of special interest 
to our members at this time: 

“Charles Moore, veteran chairman of the Na- 
tional Commission of Fine Arts, who has had a 
part in the guidance of the Capital development 
since 1910, sees in the plans for the Supreme Court 
3uilding a crowning glory to the new Capital struc- 
tures. So far as human ingenuity permits, this 
building is to be a perfect creation, exquisite in 
character and efficient in use for its special purpose, 
he told the writer... . 

“The building is Corinthian. This style was set 
by that of the Capitol, which it faces, across a wide, 
tree-studded lawn. It is in keeping with the classic 
motif selected for Washington’s Government build- 
ings by George Washington and Thomas Jefferson. 
Great columns, supporting an impressive Greek 
pediment, constitute the impressive face of the main 
rectangle unit of the building. The eastern portico 
of the building will have the same treatment, in 
keeping with the ancient precedent. These columns 
will be fifty feet high and set the inspiring tone for 
the whole structure. 

“The court building will not be a large struc- 
ture, in comparison with its companion buildings. 
The problem for the architect and planning officials 
was to create a structure which in a sense would 
balance the Congressional Library. For this rea- 
son the most impressive form of exterior was se- 
lected, with the Corinthian style providing a suit- 
able range of possibilities. . . . 

“The practical needs are accounted for, as well 
as the artistic. Visiting lawyers will be provided 
a library for their use while practicing before the 
Court. Members of the Supreme Court bench will 
have their own library. Rare law books, for which 
there is a call only on special occasions, will be 
housed in the Library of Congress. An under- 
ground tunnel will assure quick transfer to the 
court in case of sudden demand. 

“Four spacious inner garden courtyards, lying 
between units of the wings running along either 
side of the central rectangular structure, will pro- 
vide a feeling of spaciousness and be in restful con- 
trast to the stone. The spacious terraces and land- 
scaped areas, wide steps, balusters, fountains and 
shrubbery will provide a fitting setting for the 
structure, the exterior of which will be of white 
marble. 

“The court chamber and the main hall set a 
note of dignity for the building. The ceilings of 
these halls will be high, with rows of great columns 
supporting classic frieze and cornice. These interior 
columns will be of Doric and Ionic orders. The 
regularly-spaced columns about the sides of the 
court chamber give a definite atmosphere of an an- 
cient Greek temple. The court chamber, however, 
is not to be of huge size. It will have a floor area 
about 60 per cent larger than that of the present 
chamber in the Capitol. The new court will be 64 





feet square. It will have natural light from win- 
dows on either side, from the courtyards. 

“The general dimensions of the building will 
be 385 feet from east to west and 304 from north to 
south. There is to be sculptured work on the pedi- 
ments on the two main faces of the building, on 
the outside at the main entrances and a sculptured 
frieze above the bench of the Justices. . . . 

“Completion of the court building will give the 
highest court—after a long period of waiting—the 
first home it could call its own. As long ago as 
1796 a committee of the House of Representatives 
reported that a building for the judiciary was among 
the objectives yet to be accomplished. 

“The first meeting place of the court was in the 
Royal Exchange Building at the foot of Broad street 
in New York City, in 1790. Later it moved to 
Philadelphia, in the City Hall Building, next to 
Independence Hall. The court followed other 
branches of the Government to Washington, meet- 
ing here first in 1801. ‘Temporary’ accommodations 
were provided in the Capitol, in a room known as 
the Senate clerk’s office. 

“The site for the Supreme Court Building was 
chosen by the late Chief Justice Taft. It was he 
who is credited with doing most to break down 
opposition to moving the high court from under the 
dome of the Capitol into a home of its own. He 
was the first chairman of the United States Supreme 
Court Building Commission, a post since given to 
Charles Evans Hughes, his successor as Chief Jus- 
tice. 

“Other members of the commission are Willis 
Van Devanter, Henry W. Keyes, James A. Reed, 
Richard N. Elliott, Fritz Lanham and David Lynn, 
architect of the Capitol.” 


Exhibits of Interest to Members Attending Annual 
Meeting 


N interesting exhibition of original copies of 

treaties and laws has been arranged for mem- 
bers of the American Bar Association and their 
guests through the kind cooperation of the His- 
torical Adviser and the Assistant Historical Adviser 
of the Department of State. The exhibition will 
take place in the Archives Section of the Depart- 
ment of State on October 12 between 9:30 and 
11:30 a. m. and will include the following laws and 
treaties: 


The Fourteenth and Eighteenth Amendments of the Con- 
stitution of the United States ; 


The “Joint Resolution proposing an amendment to the Con- 
stitution of the United States fixing the commencement of the 
terms of President and Vice President and Members of Con- 
gress and fixing the time of the assembling of Congress,” com- 
monly known as the Lame Duck Amendment; 

The Selective Draft Act of 1917; 

The Sherman Anti-Trust Act; 

The Volstead Act; 

The Emancipation Proclamation ; 

The Proclamation declaring the World War. 


Treaties 


France—February 6, 1778—Treaty of Alliance. 

Great Britain—September 3, 1783—Definitive Treaty of 
Peace. 

Morocco—June 28, and July 15, 1786—Treaty of Peace 
and Friendship. Additional article. 

Algiers—September 5, 1795—Peace and Amity. 

Prussia—July 11, 1799—Amity and Commerce. 

Great Britain—December 24, 1814—Peace and Amity 


(Treaty of Ghent). 












562 


AMERICAN Bar ASSOCIATION JOURNAL 





France—April 30, 1803—Convention for the Payment of 
Sums due by France to Citizens of the United States. 

Spain—February 22, 1819—Amity, Settlement, and Limits. 
Mellish Map of 1818. 

Siam—March 20, 1833—Amity and Commerce. 

Great Britain—August 9, 1842—Convention as to Bound- 
aries, Suppression of African Slave Trade and Extradition. 
(Webster-Ashburton. ) 

China—July 3, 1844—Peace, Amity, and Commerce. 

Mexico—February 2, 1848—Peace, Friendship, Limits and 
Settlement. Additional and secret article. (Guadalupe 
Hidalgo. ) 

Mexico—December 30, 1853—Boundary, Cession of Terri- 
tory, Transit of Isthmus of Tehuantepec, etc. (Gadsden 
Treaty.) 

Japan—March 31, 1854—Peace, Amity and Commerce. 

Great Britain—May 8, 1871—Settlement of all cases of 
difference, Fisheries, Claims, Navigation of St. Lawrence, 
American Lumber on River St. John, and Boundary. (Treaty 


of Washington.) 

Japan—January 13, 1897—Patents, Trade-marks, and De- 
signs. 

Spain—December 10, 1898—Peace. 

Panama—November 18, 1903—For the construction of a 


ship canal. y ; 

Germany—August 25, 1921—Restoring friendly relations 
existing between the two nations prior to the outbreak of the 
war. -_ 

International—August 27, 1928—Providing for the Renun- 
ciation of War as an Instrument of National Policy. 

Indian Treaties 

February 27, 1761—Agreement between Louis de Kelérec, 

Governor of the Province of Louisiana and the Chief of the 


Cherokee Nation. ; 
August 3, 1795—Treaty with the Wyandot, Delaware, 


Shawnee, Ottawa, Chippewa, Potawatomi, Miami, Eel River, 
Wea, Kickapoo, Piankashaw, and Kaskaskia at Greenville. 
September 8, 1815—Treaty with the Wyandot, Delaware, 
Seneca, Shawnee, Miami, Chippewa, Ottawa and Potawatomi 
residing in Ohio and the Territories of Indiana and Michigan, 
at Spring Wells. 
August 24, 1818—Treaty with the Quapaw at St. Louis. 
March 28, 1833—Treaty with the Seminole at Fort Gibson. 
In connection with the American Bar Associa- 
tion Convention the United States Patent Office 
offers an opportunity to inspect its new quarters 
in the Commerce Building. Guides will be pro- 
vided to escort parties from 9 to 11 A. M. on Oc- 
tober 12th and 14th (entrance at 15th and E streets). 
Among the points of interest are the Public Search 
Room, in which more than 1,880,000 U. S. patents 
in classified form are accessible for examination; 
the Scientific Library, in which may be found in 
bound volumes about 4,000,000 copies of foreign 
patents from all foreign countries that grant pat- 
ents; the Photostat Plant in which approximately 
1,000,000 photostats are made annually; and the 
storage rooms in which copies having a sale value 
of $8,000,000 are stored. Some original models 
and original documents of historic value will be on 
exhibition, such as the Eli Whitney cotton gin, 
the Howe sewing machine, the Bell telephone, the 
Abraham Lincoln boat, the Ericsson “Monitor,” 
the Gatling gun, and the Eades disappearing gun. 


Conference on Taxation, Government Expenditures 


and Problems of Public Credit 
OMPLETION of preliminary details of a Na- 
tional Conference on the Relation of Law and 
Business, with Specific Emphasis on Taxation, Re- 
adjustment of Governmental Expenditures and 
Problems of Public Credit, has just been an- 
nounced by Frank H. Sommer, dean of the School 
of Law and John Madden, dean of the School of 
Commerce, New York University. This is the 


second of a continuing series of conferences on 
the relation of law and business sponsored by these 
two schools. The first conference dealt with the 
anti-trust statutes. The present conference is to 
be held during the first week in December in the 
University Auditorium at 37-41 West Fourth Street. 

The Managing Committee of the Conference, it 
is stated, has framed the Program to provide for 
an integrated survey of the various problems and 
the unified consideration of the entire financial 
situation of governments, local, state and national, 
so that the problem may be pictured and studied, 
not in fragments, but as a whole. The Committee 
has also framed the program so that public ex- 
penditures, taxation and public loans may be re- 
viewed in their inter-connection and presented and 
studied in their varying aspects, not only as to 
costs, but also as to benefits. 

“The program,” we are further told, “will present 
the problem of expenditures, taxes and loans as not 
merely one of reduction, but rather of readjust- 
ment; readjustment which may result in reduction 
in certain directions, but in increases in other di- 
rections. In formulating the program, leading in- 
terested organizations, and commercial, industrial 
and political leaders have been and are aiding. Pro- 
vision is also made for the consideration of the 
related problems of inter-governmental debts and 
public credit.” 


PROPOSED AMENDMENTS 


To THE CONSTITUTION AND By-LAws oF THE 
AMERICAN Bar AsSOCIATION, WHICH HAVE 
BEEN CONSIDERED AND APPROVED BY THE Ex- 
ECUTIVE COMMITTEE, TO BE PRESENTED AND 
ACTED UPON AT THE 55TH ANNUAL MEETING 
AT WASHINGTON, D. C., OcroBer 12, 1932. 
To the Members of the American Bar Associa- 
tion: 

Notice is hereby given of the following proposed 
ainendments to the Constitution and By-Laws: 


I 


_ That Article III, Sections 1, 2 and 4 of the Con- 
stitution be amended to read respectively as follows: 


ARTICLE III 
ELECTION OF MEMBERS 


SEcTION 1. Nomination for Membership by State 
Council—Nominations for membership, except as 
otherwise provided in Sections 2, 4 and 6 of this 
Article, shall be made by a majority of the State Coun- 
cil of the state to the Bar of which the persons nom- 
inated belong, and must be transmitted in writing to 
the Chairman of the General Council, and approved 
by the General Council. 

SECTION 2. Nomination for Membership by Gen- 
eral Council—The General Council may also nom- 
inate members from states having no State Council, 
and at the annual meeting of the Association may 
nominate members from any state of which a ma- 
jority of the members of the State Council are not 
then in attendance; but no such nomination shall be 
made or considered by the General Council, unless 
supported by a statement in writing of at least three 
members of the Association from the same state with 
the person nominated, or in the absence of three such 
members, then by three members from a neighboring 
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state or states, to the effect that the person nominated 
has the qualifications required by the Constitution and 
desires to become a member of the Association, and 
that his admission as a member is recommended by the 
signers of the statement. 

Section 4. Election of Members During Period 
Between Annual Meetings During the period between 
annual meetings, members may be elected by the Ex- 
ecutive Committee upon the written nomination of a 
majority of the State Council of any state. One 
negative vote in the Executive Committee shall pre- 
vent an election. 


II 


That Article IV of the Constitution be amended to 
read as follows: 


ARTICLE IV 


OFFICERS 

The following officers shall be elected at each 
annual meeting of the Association to serve for the en- 
suing year: 

A President, who shall not thereafter be eligible 
for election to that office ; 

A Vice-President from each United States Judicial 
Circuit; for this purpose the District of Columbia 
shall be considered as a part of the Fourth Judicial 
Circuit ; 

A Secretary; and 

A Treasurer. 

The Executive Committee may elect one or more 
Assistant Secretaries, an Executive Secretary, and one 
or more Junior Executives, each of whom shall hold 
office at the pleasure of the Executive Committee. 
The Executive Secretary and the Assistant Secretaries 
need not be members of the Association. 


III 


That Article V of the Constitution be amended 
to read as follows: 


ARTICLE V 
GENERAL COUNCIL AND STATE COUNCILS 


Section 1. General Council—There shall be a 
General Council, consisting of one representative for 
each of the forty-eight states, one for the District of 
Columbia, and one at large. Each member shall be a 
resident of the state which he represents; the mem- 
ber for the District of Columbia shall be a resident 
thereof, and the member at large shall not be a resi- 
dent of any of said states or of the District of Columbia. 

Each of said members of the General Council 
shall be elected at an annual meeting of the Associa- 
tion for a term of three years. 

Any member of the General Council who shall fail 
to register in attendance at any annual meeting of the 
Association by twelve o’clock noon on the opening day 
thereof shall forfeit membership on said Council for 
the remainder of his term, and thereupon there shall 
be elected a successor to fill such unexpired term, and 
said successor shall take office immediately. 

The General Council shall- elect one of its mem- 
bers to be chairman for a term of not to exceed three 
years ; the same person shall not be eligible to serve as 
such chairman for more than three years in succession, 
nor to retain the office of chairman after ceasing to 
be a member of the Council. 

The General Council shall be the committee on 
nominations for office, except for nominations for 


members of the state councils. It shall have power 
to consider any question affecting the interest and gen- 
eral welfare of the Association and, with the consent 
of the Executive Committee, to report its conclusions 
and recommendations thereon to the Association. 

The powers and duties of the members of the 
General Council may not be delegated, and only mem- 
bers present in person may vote or act at meetings of 
the General Council. 

Sec. 2. State Councils—Five members from 
each state to be annually elected by the members of 
the Association residing in each state shall constitute 
a State Council for such state. 

Sec. 3. Quorum.—A majority of the members 
present at any meeting of the General Council, or at 
any meeting of any State Council, shall constitute a 
quorum. 

Sec. 4. Duty to further interests of Association. 
—The member of the General Council and the mem- 
bers of the State Council, in each state, shall con- 
stitute a committee for their state, of which the mem- 
ber of the General Council shall be chairman, to fur- 
ther the interests of the American Bar Association in 
such manner and in such ways as may be suggested by 
the General Council with the approval of the Executive 
Committee. 

The Executive Committee may, from time to time, 
refer to the General Council, or to the State Councils, 
for consideration, advice and recommendation, such 
questions concerning the general welfare of the As- 
sociation as it may deem proper. 


IV 


ARTICLE IX 
DUuEs 


That Article 1X, Section 4 of the Constitution 
be amended to read as follows: 


Section 4. Form of Application for Membership. 
—The Executive Committee may prescribe the form 
of application for membership and for nomination by 
a State Council; and it may direct payment on ac- 
count of dues to accompany the application or nom- 
ination. 

Vv 


That Article VI, Section 1, of the By-Laws be 
amended to read as follows: 


ARTICLE VI 
OFFICERS 


Section 1. Term of Office and Vacancies.— 
The terms of office of all persons elected at any annual 
meeting shall commence at the adjournment of such 
meeting. 

The members of the General Council elected at 
the 1931 annual meeting of the Association, or elected 
by a Local Council since said 1931 annual meeting, 
to fill an interim vacancy, shall continue in office until 
the adjournment of the 1932 annual meeting of the 
Association. Any of them, however, who shall have 
failed to register in attendance by twelve o’clock noon 
on the opening day of the 1932 annual meeting of the 
Association, shall be immediately succeeded by who- 
ever is elected at said 1932 annual meeting to repre- 
sent his state, the District of Columbia, or at large, 
as the case may be, on the General Council, and such 
successor shall serve thereon during the 1932 annual 
meeting of the Association, and for a full term of 
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three years thereafter. Except as above provided, the 
term of office of the members of the General Council 
elected at the 1932 annual meeting of the Association, 
and the term of office of the members thereof elected 
triennially thereafter, shall commence at the adjourn- 
ment of the annual meeting at which they are elected 
for a full term. Each newly elected General Council 
shall, however, meet before the adjournment of the 
annual meeting of the Association, at which it is elected, 
for the sole purpose of organizing, and of electing a 
chairman; but such newly elected chairman shall not 
become a member of the Executive Committee until 
after the adjournment of such annual meeting. 

Vacancies in any office, except the General Coun- 
cil and the elective members of the Executive Com- 
mittee occurring between the annual meetings, shall 
be filled by the Executive Committee. Any such in- 
terim vacancy in the General Council shall be filled 
by the State Council of the state until the opening of 
the next annual meeting of the Association, at which 
time such vacancy shall be filled by the election of a 
member for the unexpired term. 

VI 

That Article VIII, Sections 23 and 24 of the By- 

Laws be amended to read as follows: 
ARTICLE VIII 
CoM MITTEES 

Section 23. Special Meetings of the General 
Council and Committees——Special meetings of the 
General Council and of any committee shall be held 
at such times and places as the Chairman thereof may 
appoint. Reasonable notice shall be mailed by him 
to each member. 

Sec. 24. Expenses of General Council and of Com- 
mittees—The traveling and other necessary expenses 
incurred by the General Council, and by any Commit- 
tee, during the interim between the annual meetings 
of the Association, on the approval of the expenditures 
by the General Council by the Chairman of the General 
Council, and of such expenditures by any Committee 
by the Chairman of such Committee, shall be paid by 
the Treasurer out of such appropriation as the Execu- 
tive Committee shall have made on application in each 
case in advance of its expenditure. Such applications 
shall be made in writing by the Chairman of the Gen- 
eral Council, and of each Committee at the time of 
the annual meeting of the Association, and also thirty 
days before the midwinter meeting of the Executive 
Committee, and also, whenever requested, by the Treas- 
urer, and upon a specific budget. 


SUGGESTIONS OF CHARLES A. BOSTON RESPECT- 
ING THE RECOM MENDATIONS OF THE CoMMIT- 
TEE ON COORDINATION OF THE BAR FOR 
AMENDMENTS TO THE CONSTITUTION AND By- 
LAWS OF THE ASSOCIATION. 
| 

That in the proposed amendment to Section 1 of 
Article V of the present Constitution, in the first para- 
graph there be inserted after the words “forty-eight 
states,” the words “of the United States,” so that the 
same will read: 

“Section 1. General Council—There shall be a 
General Council, consisting of one representative for 
each of the forty eight states of the United States, 
one for the District of Columbia, and one at large. 
Each member shall be a resident of the state which 


he represents; the member for the District of Co- 
lumbia shall be a resident thereof, and the member 
at large shall not be a resident of any of said states 
or of the District of Columbia.” 

II. 

That in the proposed amendment to Article V 
of the present Constitution wherever the amendment 
uses the name “State Council” it be changed to “Local 
Council.” 

ITT. 

Amend the proposed amendment to Article IV of 
the Constitution by inserting after the words “the 
Executive Committee may elect” the words “and may 
prescribe the duties of,” so that the last paragraph of 
said Article IV will read: 

“The Executive Committee may elect and may 
prescribe the duties of one or more Assistant Secre- 
taries, an Executive Secretary, and one or more 
Junior Executives, each of whom shall hold office at 
the pleasure of the Executive Committee. The Ex- 
ecutive Secretary and the Assistant Secretaries need 
not be members of the Association.” 

IV. 

Insert at the end of the second paragraph of the 
proposed amendment to Article V, the following: 

“Nominations for membership in the General 
Council from the respective States of the United 
States and the District of Columbia shall be made by 
the members of the Association from their respective 
states and District present at the annual meeting of 
the Association at which they are to be elected. 

“The member at large of the General Council 
shall be nominated by the members of the Association 
from the territories, and insular and other possessions 
of the United States, present at the annual meeting of 
the Association at which he is to be elected.” So that 
the same will read: 

“Each of said members of the General Council 
shall be elected at an annual meeting of the Asso- 
ciation for a term of three years. Nominations for 
membership in the General Council from the re- 
spective states of the United States and the District 
of Columbia shall be made by the members of the 
Association from their respective states and District 
present at the annual meeting of the Association at 
which they are to be elected. 

“The member at large of the General Council 
shall be nominated by the members of the Associa- 
tion from the territories, and insular and other pos- 
sessions of the United States, present at the annual 
meeting of the Association at which he is to be 
elected.” 

V. 

Amend Article XVII of the present Constitution 
by inserting therein after the word “except” the words 
“in Section 1 of Article V and” so that the same will 
read : 

“The word ‘state,’ whenever used in this Con- 
stitution, except in Section 1 of Article V and in 
Article XIV hereof, shall be deemed to comprise 
any state or territory, the District of Columbia or 
any insular or other possession of the United 
States.” 

VI. 

Further amend the proposed amendment to Sec- 
tion 1 of Article VI of the By-Laws by inserting at the 
end of the paragraph of the proposed amendment im- 
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mediately preceding the last paragraph of said amend- 
ment respecting vacancies, a semicolon in place of the 
period and adding the following from the present By- 
Laws: “His predecessor in office, then a member of 
the Executive Committee, shall remain a member 
thereof during such Annual Meeting,” so that the sec- 
ond paragraph of Section 1 of Article VI will read: 


“The members of the General Council elected 
at the 1931 annual meeting of the Association, or 
elected by a Local Council since said 1931 annual 
meeting, to fill an interim vacancy, shall continue in 
office until the adjournment of the 1932 annual 
meeting of the Association. Any of them, however, 
who shall have failed to register in attendance by 
twelve o’clock noon on the opening day of the 1932 
annual meeting of the Association, shall be imme- 
diately succeeded by whoever is elected at said 1932 
annual meeting to represent his state, the District of 
Columbia, or at large, as the case may be, on the 
General Council, and such successor shall serve 
thereon during the 1932 annual meeting of the Asso- 
ciation, and for a full term of three years thereafter. 
Except as above provided, the term of office of the 
members of the General Council elected at the 1932 
annual meeting of the Association, and the term of 
office of the members thereof elected triennially 
thereafter, shall commence at the adjournment of 
the annual meeting at which they are elected for a 
full term. Each newly elected General Council shall, 
however, meet before the adjournment of the an- 
nual meeting of the Association, at which it is 
elected, for the sole purpose of organizing, and of 
electing a chairman; but such newly elected chair- 
man shall not become a member of the Executive 
Committee until after the adjournment of such an- 
nual meeting; his predecessor in office, then a mem- 
ber of the Executive Committee, shall remain a 
member thereof during such annual meeting.” 

VII. 

Further amend the proposed Section 1 of Article 
VI of the By-Laws by substituting in its proposed 
paragraph three the words “Local Council” instead of 
“State Council” so that the same will read: 

“Vacancies in any office, except the General 
Council and the elective members of the Executive 
Committee occurring between the annual meetings, 
shall be filled by the Executive Committee. Any 
such interim vacancy in the General Council shall 
be filled by the Local Council of the state until the 
opening of the next annual meeting of the Associa- 
tion, at which time such vacancy shall be filled by 
the election of a member for the unexpired term.” 


VIII. 


Amend Article IX of the By-Laws by striking 
therefrom the words “Vice President and” and “the 
local Vice President and” so that the same will read: 

“Tt shall be the duty of each member of the 
General Council to endeavor to procure the enact- 
ment by the legislature of his state of legislation 
recommended by the Association, and the Secretary 
shall furnish them with copies of legislation recom- 
mended and a copy of this By-Law; and whenever 
the Association shall by resolution recommend the 
enactment of any legislation, the Secretary shall fur- 
nish, as soon as possible, a copy of the resolution 
to the President of each state bar association, with 
the request that such association co-operate with the 
member of the General Council of this Association 


and the National Conference of Commissioners on 
Uniform State Laws of such state in having a bill 
introduced in the legislature of its state in con- 
formity with the recommendation of this Associa- 
tion, and use proper means to procure the enact- 
ment of the same into law.” 


ADDITIONAL AMENDMENT TO CONSTITUTION 
(Proposep By Mr. Cartes A. Boston ) 


Amend Section 6 of Article III of the present 
Constitution respecting Honorary Members by adding: 
“and shall have no right, title or interest in any of 
the property of the Association,” so that the same 
will read: 

“Section 6. Honorary Membership—Persons 
of distinction who are members of the legal pro- 
fession of another country, but not members of the 
Bar of any state of the United States, may be 
elected by the Executive Committee to honorary 
membership in the Association without formal nom- 
ination or certification. Honorary members shall be 
entitled to the privileges of the floor during meetings, 
but shall not be entitled to vote, and they shall pay 
no dues and shall have no right, title or interest in 
any of the property of the Association.” 


The following proposed amendment of Article 
VII of the Constitution, is submitted by the Sub-Com- 
mittee of the Executive Committee on- Revision of Sec- 
tion By-Laws, and will be presented and acted upon 
at the 55th Annual Meeting at Washington, D. C., 
October 12, 1932: 

AMEND ARTICLE VII OF THE CONSTITU- 
TION TO READ AS FOLLOWS 


Section 1. Sections.—There shall be the fol- 
lowing Sections of the Association: 

Section of Legal Education and Admissions to 
the Bar; 

Section of Patent, Trade-Mark and Copyright 
Law; 

Judicial Section ; 

Comparative Law Bureau; 

Section of Public Utility Law; 

Conference of Bar Association Delegates; 

Section of Criminal Law and Criminology ; 

Section of Mineral Law; and such other Sections 
as may from time to time be authorized by the Asso- 
ciation upon the recommendations of the Executive 
Committee thereof. 

SecTIon 2. Qualification for Membership.—Each 
Section may determine and define by its own By-Laws 
the qualification for membership therein, provided that 
such action taken by a Section be approved by the 
Executive Committee of the Association before the 
same shall become effective. 

Sec. 3. Officers of Section—FEach Section shall 
have a Chairman, Vice-Chairman and Secretary. 

SecTIon 4. Council——Each Section shall have a 
Council which shall consist of the Chairman, Vice- 
Chairman and Secretary, all of whom shall be mem- 
bers ex-officio, together with eight other members 
elected by the Section. 

Sec. 5. By-Laws.— Each Section shall have 
power to adopt By-Laws for the regulation of its func- 
tions, not inconsistent with the Constitution and By- 
Laws of the Association, and subject to the approval 
of the Executive Committee of the Association. 


WILLIAM P. MACCRACKEN, Jr., Secretary. 
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ENCROACHMENT BY GOVERNMENT ON THE 
DOMAIN OF PRIVATE BUSINESS 





Present Revolt Against Government Operations Based in Part on Stupendous Increase 
in Expenditures and Resulting Deficit—Concrete Objections of Business Men to 
Government Competition—More Than Two Hundred Different Classes of Busi- 
ness Said to Be Affected—Outstanding Encroachments in Fields of Agricul- 
ture, Finance, Transportation, Ete——Far-Flung Departmental Activities* 





By Cuar_es R. FowLER 
Member of the Minneapolis Bar 


OVERNMENT encroachment on the domain 
(5 of private business has been a subject of dis- 

cussion for a long period of time. Considera- 
tion of the subject has passed the agitation stage 
and now assumes the dignity and importance of 
organized protest and opposition. Numerous news- 
paper and magazine articles and addresses and pa- 
pers before Trade Associations and assemblies of 
business men indicate that the latter at least are 
thoroughly aroused to the menace of Government 
regulation, ownership and competition, not only to 
their own private interests but to the public wel- 
fare and even to the Government itself. There have 
always been mild protests by individuals, limited 
in number, who believed their interests adversely 
affected by Government competition, and regulation 
in effect amounting to management or destruction 
of their private business, but prior to the World 
War these protests were sporadic and the protestant 
received at most only mild sympathy. 

During the World War the country, as a whole, 
on patriotic grounds, united in many activities as 
war measures for the defense and preservation of 
the nation. It was assumed, of course, that when 
the war was over the Government would be re- 
turned to its normal functions, but such has not 
been the case. 

As the volume of private business has de- 
creased, culminating in the present stagnation—the 
increase in Governmental activities has become 
more and more apparent. While the wheels of in- 
dustry have slackened and gradually ceased to re- 
volve, the Government machinery is running at an 
accelerated speed. 

The decline in private industry may be the 
immediate cause for sharply bringing a bad condi- 
tion to the attention of the country, nevertheless, 
the present revolt against Governmental operations 
is based in part, at least, on the stupendous in- 
crease in Governmental expenditures resulting in a 
present deficit exceeding $2,000,000,000 and on the 
attack on the capitalistic system which is most con- 
cretely expressed by the Russian Soviet experiment. 

The encroachments on private industry and 
business are not confined to the Federal Govern- 
ment but the whole Governmental fabric, Municipal, 


*Address delivered at the Annual Meeting and Banquet 
of the Ramsey County Bar Association at St. Paul, May 5, 
1932. Elaborated by notes added by the author to the 
address. 
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State and National, is impregnated. These activi- 
ties begin with school districts, where busses carry 
the children to and from school and free lunches are 
furnished at public expense, and run through vil- 
lages, cities, counties and states to and through the 
Federal Government. The latter among its nu- 
merous and smaller activities, furnishes hospital- 
ization and medical services for persons who are 
able to pay for them and can in no sense be classi- 
fied as objects for charity, maintains a mixing plant 
in Idaho where it mixes poisonous substances to 
be distributed free among agriculturists, and op- 
erates laundries and dry-cleaning plants to furnish 
service at a flat rate to enlisted men and officers 
in the army and their families. 

As between the extremes of the instances men- 
tioned, the Governmental activities and operations 
are multitudinous until they have reached a point 
where substantially every citizen is adversely af- 
fected in some of his business interests. 

The objections of business men to Govern- 
mental competition have been concretely stated to 
be the following: 

(a) Government operations can be and are 
carried on without regard to the elements of profit 
or loss; 

(b) The funds which are employed are de- 
rived from taxation without requiring or expect- 
ing the payment of interest or dividends out of the 
business, thereby placing citizens in competition 
with businesses developed and operated with their 
own funds (taxes) ; 

(c) Government employees and expenditures 
are increased and become fixtures, not being re- 
sponsive to the principles of increase and decrease 
applicable to private business. 

(d) The ability of the individual to pay taxes 
is impaired and in many instances destroyed ; 

(e) Experience has demonstrated that Gov- 
ernment operation of business is inefficient and ex- 
travagant ; 

(f{) There is a hall-mark or standard which in 
many cases is assumed to indicate a superiority of 
a Government operation or a Government-made ar- 
ticle over the same operation or article done or 
made under private auspices ; 

(g) Under our form of Government, the in- 
itiative, independence and industry of the individual 
must be preserved and the doors of opportunity 
must be held open for all, and this cannot be done 
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if the road to enterprise, industry and opportunity 
is blocked by the Federal Government. 

The means and methods whereby the Gov- 
ernment encroaches upon private business may be 
briefly outlined as follows: 

(a) Where Congress makes an appropriation 
to some agency in existence or to be formed au- 
thorized by it to do business in competition with 
existing private business. Notable instances of 
agencies now in operation are the Water Transpor- 
tation Lines, the Federal Farm Board and the Vet- 
erans Bureau. 

(b) Appropriations made directly to Govern- 
mental Departments to carry on public works, 
where the work could be as well or better done by 
existing private concerns. Notable instances of 
this class of competition are found in the War De- 
partment, the Navy Department, the Government 
Printing Office, the Bureau of Standards, the Treas- 
ury department, the Department of Commerce, the 
Agricultural and Interior Departments. 

In fact, I believe it can be truly said that there 
is not a single Governmental Department or Bu- 
reau which does not to some degree, and in many 
instances to a very material extent, carry on purely 
business operations which come in direct conflict 
with private business and materially impair the tax- 
paying power of private concerns, and individuals 
and that the result of such operations in the main 
is not only to destroy the tax-paying power of the 
citizen but to impose a cost upon the Government 
in excess of the price which it would have to pay 
to private parties for the same material or for the 
same service. 

I shall not endeavor in this statement to list 
the extent and variety of the businesses which are 
affected by Government competition. It has been 
stated by reliable authorities that there are more 
than 200 different classes of business which are 
so affected. From such examination as I have been 
able to make of the subject, I think there are many 
more than 200. They may be generally classified 
as follows: 

Agriculture 

The outstanding activity in this field is the 
Federal Farm Board, which affects private gath- 
erers, storers and marketers of farm products, and 
in the operation of which, individual business men, 
as well as the Government, have lost millions of 
dollars and the end is not yet. 

Another activity is the maintenance of County 
Agents in most of the agricultural counties of the 
country. These agents are paid in part by the 
Federal Government and in part by the State, the 
County or some local interest. For this service 
the total cost to the Federal Government in 1930 
was $9,251,000. The original purpose of these 
County Agents was to demonstrate to farmers im- 
proved methods of production but their activities 
now seem to be largely centered in organizing co- 
operative businesses to compete with established 
private businesses, 

Banks and Financial Institutions 


The Government has been authorized to make 
loans to cooperatives and other agencies at an ex- 
tremely low rate of interest and on long and easy 
terms; in some instances, at a rate as low as 1% 


per cent per annum, which has seriously affected 
banks, trust companies and financial institutions. 


Water Transportation Lines and Inland 
Water Way 


In these activities millions of dollars have been 
spent by the Government, the avowed purpose be- 
ing either to force the existing railroads to reduce 
rates or to take the business away from them, not- 
withstanding that the Government already has the 
power of regulating rates. But in the develop- 
ment and operation of these transportation systems 
and lines with the attendant river and harbor im- 
provements, the Bureaus have built up business 
organizations and carry on businesses which come 
into direct competition with contractors, material- 
men, foundries, architects, machine shops, dredgers, 
warehouse men and others. 


Postal Service’ 


The Post-Office Department not only furnishes 
its supplies for its own purpose from the Govern- 
ment printing office but it sells envelopes and 
printed envelopes to the public. 

The Post-Office Department as a whole hab- 
itually operates at a deficit, notwithstanding which 
the Parcel Post Service is constantly being de- 
veloped at an additional loss, where that Depart- 
ment, it is said, carries by mail almost every con- 
ceivable article, including, as stated by Mr. Fred 
W. Sargent, a prize bull. The magnitude of this 
business is shown by the fact that in 1930, 837,- 
000,000 pieces, aggregating 4,241,000,000 pounds, 
was carried at a deficit of $15,570,000. 

Despite the fact that the Express Companies 
and other forms of parcel transportation have vig- 
orously opposed the enlargement of this service, in 
July, 1931, the Interstate Commerce Commission 
gave its consent to an increase in the size and 
weight of parcels up to seventy pounds. Under the 
rules, pieces of furniture, mirrors, wash tubs, in- 
cubators, garden implements and bicycles are among 
the articles admitted to parcel post. 

The postal savings system was inaugurated to 
encourage thrift and enable citizens to have a con- 
venient means of making small savings. The Post- 
Office Department from time to time has endeav- 
ored to increase the maximum amount of postal 
savings and to raise the rate of interest, thereby 
putting the Postal Savings Department more di- 
rectly in competition with banks. 


Hydro-Electric Developments, and Electric Plants? 


The activities of the Government in respect of 
this subject are too stupendous to be more than 
touched upon. The two outstanding projects which 





1. The deficit in the Post Office Department for 1930 
was $91,700,000; for 1931 $145,600,000. As usual, the loss 
on carrying second class mail was the big item, the amount 
for 1931 being $96,674,617.93. This is easily accounted for 
because in those cases where second class mail matter can 
be delivered more cheaply by express, trucks or other 
methods of private distribution than the second class postage 
rate, it is done by those methods. When, however, the cost 
of distribution is less under the second class postage rate, 
then Uncle Sam gets the business. 

2. In 1930 there were 23 plants of the Reclamation 
Service, producing 234,000,000 kilowatt hours, 50% of which 
was sold to customers in the projects. 

In the city of Washington it is said there are 17 separate 
generating electrical plants in public buildings independently 
operated by the Government, although current could be 
purchased from the local Utility Company at a less cost 








ENCROACHMENT BY GOVERNMENT ON PRIVATE BUSINESS 


569 





excite the public interest are Muscle Shoals and 
the Hoover Cam. 

Muscle Shoals, as is well known, had its origin 
during the war for the purpose of manufacturing 
ingredients for making explosives, but it was de- 
signed as well for post-war service, particularly for 
the production of nitrates, but because of develop- 
ment in the art of fixing nitrogen, nitrate plants are 
now obsolete. As a matter of fact, a large element 
in both Houses of Congress designed the plant for 
competition with private industry in the generation 
and distribution of electrical energy. 

The major purpose of the Hoover Dam, which, 
before it is finished, will have cost the Government 
more than $300,000,000, is to furnish a water sup- 
ply for Southern California, particularly the district 
around Los Angeles, but it is well recognized that 
the dam is also designed to enable the Government 
to generate electricity for distribution in compe- 
tition with private industry. 

War Department 


This Department comes into collision with pri- 
vate industry at many different points. The army 
engineer is a very active and ubiquitous person. In 
times of peace it would seem that the organization 
of army engineers could be reduced to a skeleton 
in the same proportion as the army is reduced. On 
the contrary, however, the number of engineers 
seems to be increased and their activities become 
civil rather than military. They take care of mul- 
titudinous Governmental activities, such as flood 
control on the lower Mississippi and planning and 
supervising improvements in harbors and water- 
ways. The War Department operates and main- 
tains arsenals for the production of many articles 
which could be produced in private plants. The 
payroll of civilian employees at these arsenals now 
approximates nine million dollars a year. 

Other activities of the Army are manufactur- 
ing airplanes, assembling motor trucks, acquiring 
and operating railroad equipment, transport service, 
army laundries, manufacture of army uniforms for 
enlisted personnel and citizens’ training camps, Na- 
tional Guard and military students, ice plants, cof- 
fee roasting plants, machine shops, foundries, etc. 


Navy Department 


By a process of gradual expansion, the naval 
establishment is now a stupendous enterprise, rep- 
resenting an investment of over $300,000,000 in navy 
yards, in which are located Government-owned 
industrial plants. This has put the Navy Depart- 
ment in the business of building battleships, guns, 
torpedoes, smokeless powder and binoculars. The 
Navy has six steel foundries. It makes air-plane 
compasses, has a clothing factory in Brooklyn. In 
1919 it was authorized to make uniforms for off- 
cers of the Navy, coast guard, public health serv- 
ice, marine corps and for midshipmen at Annapolis. 
The Navy aircraft factory spent $17,906,000 in 1930. 
The Navy also owns a dairy herd and farm near 
Annapolis. It employs 48,000 civilians. 


Department of Commerce* 


This Department is just taking possession of 
its new $17,500,000 building in Washington. Its 








3. This Department is one of the so-called Service 
Departments, of which the Departments of Agriculture and 


activities are so numerous and varied that it is 
futile to attempt to list them. Suffice it to say that 
now that it has expanded into its new building, it 
will of course be ambitious to expand its activities 
so as to fill the building and justify its construction. 


Veterans Bureau‘ 


At the moment (May 5, 1932) there is a con- 
troversy before the House Ways and Means Com- 
mittee on the pending bill for the immediate cash 
payment to war veterans of adjusted service com- 
pensation. 

My reference to this subject is not for the 
purpose of taking a controversial position but to 
call attention to the fact that under existing laws 





Labor are the other two. These Departments are engaged 
in collecting, collating and distributing information, one of 
the factors of which is the radio ballyhoo. On June 30, 
1930, the Commerce Department employed 26,955 people. 

This Department is a “glutton” for science, experimen- 
tation and statistics. There is very little in the realm of 
the universe that is too insignificant or too commonplace 
to escape study and investigation by this Department, fol- 
lowed of course by conferences, bulletins, recommendations 
and reports. Typical of its activities as applied to a given 
subject is the work of the Department to stimulate home 
ownership, which is treated under the Chapter of the 1931 
Report entitled “Elimination of Waste.” Says the Report: 

“The problems that are being studied involve the setting 
for the home; city planning and zoning; subdivision lay- 
outs, landscape planning and planting; utilities for houses; 
financing; home ownership and leasing; problems of taxa- 
tion in relation to housing; blighted areas and slums; recon- 
ditioning, remodeling, and modernizing; house construction 
—relative merits of different types of dwellings; fundamen- 
tal equipment—heating, lighting, ventilation, plumbing, and 
refrigeration; standards for kitchens, laundries, and other 
work centers; household management; home making; home 
furnishing and decorating; farm and village housing; negro 
housing; relation of income and the home; organization and 
management of large-scale operations; and home informa- 
tion centers.” 

Without attempting to even touch upon the multitudi- 
nous activities of this Department, the following are a few 
of the subjects considered: Uses for corn stalks, cotton 
seed hull bran and sweet potato starch; edible oil and 
laundry and white soap from crude cotton seed; simplified 
practice recommendations relating to clinical thermometers, 
plumbing fixtures, pipe nipples and unions, builders’ hard- 
ware, drill fittings, gauge blanks, foundry patterns, golf 
shafts, wall paper, cleaning solvent, dress patterns and men’s 
pajamas. ° 

Some of the experiments are in color blending proc- 
esses, fish culture, kraft pulp, steel welding, mechanism to 
decrease noise of street cars, and testing all sorts of build- 
ing materials, including cement. 

Some of the pamphlets are entitled ‘Furniture: Its 
selection and use”; “Care and Repair of the House”; 
“Market Data Handbook”; “You Can Make It” Series; 
“You Can Make It for Profit,” recently published; “Home 
Insulation: Its economies and application”; Bureau of Stand- 
ards Journal of Research”; “Technical News Bulletin”; 
“Commercial Standards Monthly”; “Standards Year Book.” 

It made through its Bureau of Standards for the fiscal 
year ended June 30, 1931, 212,717 tests of the fee value of 
$816,979.59. 


4. On June 30, 1931, there were in operation 54 
Veterans’ Hospitals with a combined capacity of 26,307 beds 
as compared with 47 hospitals and 22,732 beds on June 30, 
1930. In other words, during a year of business depression 
and stagnation there was a net increase of 7 hospitals and 
3,575 beds. 

In addition to the beds in Veterans’ Hospitals there was 
on June 30, 1931, a total of 9,732 beds available to bene- 
ficiaries of the Veterans’ administration in other Govern- 
ment hospitals, distributed as follows: 


SPOS SE PMU 5 oak cas hades teeudceseoeceencons 2,265 
I ao sc ocag Koc adauwWar snd Seek cess nee ee 2,252 
United States Navy............. Se Spikede erat aake 3,794 
United States Public Health Service................ 1,039 
Interior Department........ MciketeCCheeueeesaavaes 382 
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for the benefit and relief of veterans, the United 
States is engaged in business on a large scale. 

Free hospitalization is furnished to all veterans 
of the World War, when there are beds available, 
whether the patient is a millionaire or a pauper and 
whether or not his ailment can or cannot in any 
way be attributable to war service. This free serv- 
ice comes in direct conflict with the interests of the 
medical and nursing professions and the operators 
of private hospitals. 





The nature and extent of the service which is being fur- 


nished, according to the 1931 report of the Veterans’ Admin- 
istration, is as follows: 
“Since June 7, 1924, when hospitalization was first 


authorized for the veterans of all wars without regard to 
the origin of their disabilities, 324,205 or approximately 56 
per cent of all admissions have been of the nonservice-con- 
nected class. Of the total admissions during this fiscal 
year, 82,850, or 76 per cent, were for the treatment of non- 
service-connected disabilities, as compared with 13,243, or 
17 per cent in 1925, the year following the passage of this 
amendatory legislation. * * #* 

“If it is to be the policy of our Government,” the report 
continues, “to furnish hospitalization to veterans of all wars 
whether their disabilities are due to service or otherwise, 
and such appears likely, in view of the action taken by the 
last Congress which specifically authorized for the first time 
the acquisition of facilities for the veterans of all wars, then 
the existing and authorized Government facilities will have 
to be materially increased to meet future demands.” 

The estimated cost of the administration of the 
Veterans’ Bureau contained in the 1932 budget is $784,- 
442,000. The budget estimate for 1933 is $830,210,000. 

The total number of veterans entitled to benefits under 
the Acts of Congress is 4,225,062. Brigadier General Frank 
T. Hines, Administrator of Veterans’ Affairs, testified on 
April 26, 1932, that by 1945 the United States will have spent 
approximately $21,500,000,000 to carry out provisions of 
existing relief measures for veterans. 

The large increase in admissions from 1925 to 1930 
indicates that as the veterans advance in age and become 
thoroughly famiiiar with their rights under the existing 
laws, there will be an increase in the nonservice-connected 
cases, at least for several years, and the burden of this 
service will become heavier on the taxpayers year by year. 

The veterans nevertheless are not satisfied with the pro- 
made for them and there is 


vision which has been now 
pending in Congress the Widows and Orphans Pension 
sill, which according to the “Minnesota Legionnaire” will, 


if enacted into law, mean the leaving of an estate of approxi- 
mately $9,000 by the average veteran in the event of death. 
Assuming this approximation to be accurate, it means that 
in the next two generations the Government will be called 
upon to pay to the families of veterans from this source 
alone the stupendous sum of more than thirty-eight billion 
dollars. 

In addition to the foregoing, the United States Gov- 
ernment is operating a life insurance company for the bene- 
fit of the veterans. Without doubt there was justification 
for the organization of this Department in order to furnish 
the soldiers with adequate life insurance while they were in 
service, but after the war was over, and the soldiers had 
been demobilized, it would seem that the operation of this 
Company should have been taken out of the hands of the 
Government and placed under the control of the veterans 
themselves. This is especially true in view of the fact that 
it is claimed that the business is self-supporting and the 
insurance is written on an actuarial basis. 

In justice to the veterans, it must be stated that many 
of them are actively opposing those who seem to be willing 
to burden the United States with taxes of so stupendous an 
amount as to be inconsistent with patriotic service. The 
National Economy Committee of which Archibald B. Roose- 
velt is Secretary has submitted to the President a petition 
asking “for the abatement of the vast legalized abuse 
whereby great and increasing amounts of money of the 
people are being disbursed to veterans who suffered no dis- 
ability in war service, thus creating a specially privileged 
and favored class and undermining the confidence of the 
people in their Government.” 


It is said that this Committee is formed mostly of war 


veterans, 












The Treasury Department’ 


The operations of the United States Treasury 
Department are of such magnitude that it is im- 
possible to do more than touch upon them in an 
address of any reasonable length. It is very ob- 
vious, however, from reading the last Annual Re- 
port of the Secretary of the Treasury and from 
the numerous radio addresses which are made by 
the Assistant Secretaries of the Treasury, that the 
Department actually engages in a large amount of 
business and performs a large amount of service 
which could be performed outside of the Depart- 
ment by private concerns under contract engaged 
in private enterprise and supervised by the Treas- 
ury Department. This would largely reduce the 
personnel of the Treasury without affecting the 
service. In fact, the service would undoubtedly be 
improved as the work would be performed by con- 
tractors who would be subject to the usual very 
severe exactions by Government Supervisors. 





5. I shall briefly touch upon one of the main activities 
of the Treasury Department which seems anomalous. With 
few exceptions, all Federal building construction, outside 
of the limits of the Capitol grounds at Washington and 
approaches thereto, has been assigned to the Secretary of 
the Treasury. The building program, as outlined by Acts 
approved in 1928, 1930 and 1931, involved an expenditure 
ot over seven hundred million dollars. When the program 
is completed there will be over twenty-six hundred buildings 
under the control of the Treasury Department. 

This program was adopted in part at least to relieve 
unemployment. I do not know how it has progressed in 
other communities but if it has taken as much time to get 
construction work under way elsewhere as it has in Minne- 
apolis, then those for whose relief the program was designed 
have long since starved to death or found employment in 
private industry. 

Assistant Secretary of the 
address October 17, 1931, is evidently 
among other things he says: 

“The breast beaters and wand wavers, who for various 
reasons disapprove of the present administration, have filled 
the press with complaints and criticism. There has hardly 
been a constructive criticism made in all these months. | 
think there can be little said against the policy of govern- 
mental construction to care for the actual needs of the Gov- 
ernment during periods when private construction is lagging 
and when there is so much unemployment as is threatened 
the coming winter.” 

I do not know to what he is specifically referring, but 
I do know that so far as Minneapolis is concerned, the new 
post office would now have been partially constructed and 
well on its way to completion had it not been for bickerings 
and delays which are attributable to the red tape of the 
Treasury and Post Office Departments. 

To my mind the cause of the situation which Mr. Heath 
is attempting to excuse in his radio address is that the De- 
partment is over-organized and is attempting to do too much 
work which would much better be done by non-Govern- 
mental forces. For instance, he says: 

“To give you briefly a picture of the Supervising Archi- 
tect’s Office of the Treasury, which, as I have said, has 
charge of most of the Federal buildings, the custodial force 
now numbers over 7,000 persons, and the total employees of 
the Architect’s Office number over 8,000 persons, with a 
payroll for August of over a million dollars.” 

That the public is not entirely satisfied with the activity 
of this Department is naively admitted by Mr. Heath in 
the following statements: 

“There is a feeling on the part of outside architects, 
who never before have taken much interest in Federal build- 
ings, that the Treasury should do none of its own designing. 
For 50 years the Supervising Architect of the Treasury has 
designed most of its buildings, and I must confess that some 
of them have been pretty bad; but the buildings built 50 
years ago or 25 years ago will compare favorably with build- 
ings built by private architects during those periods.” 

Again he says: 

“There has been an enormous clamor raised by various 
chambers of commerce and other organizations in cities 


Treasury Heath in a radio 
somewhat irked, as 
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The Government Printing Office® 


The Government Printing Office is a beehive 
of industry. It is a Government owned and oper- 
ated printing, binding, engraving and lithographing 
industry. The Public Printer and his assistants 
are inspired with a desire for growth and expan- 
sion and are boundless in their ambitions. This 
Department is already engaged in a limited degree 
in the manufacture of ink, glue, paste and other 
articles used and useful in the printing and binding 
business. It is only a short step to put the Gov- 
ernment in the paper manufacturing business and 
other allied industries. 

Other Government businesses in competition 
with private business comprise prison industries, 
engraving and printing, Government fuel yard at 
Washington, Army post exchanges, commissaries 
at penitentiaries, manufacture of helium, etc. 

It is said that one out of every twelve per- 
sons gainfully employed in the United States is on 
the Government pay roll and that Government costs 
over thirteen billion dollars a year. 

Melvin A. Traylor, in a recent address, stated 
that one-fifth of the estimated total annual income 
of the nation, or the sum of approximately $14,000,- 
000,000, is required to carry on the machinery of 
Government; that the nation’s tax bill is approxi- 
mately $110 annually for every man, woman and 
child in the United States proper; that this bill 
exceeds by $2,000,000,000 the gross farm value of 
all agricultural production—crops and livestock—in 
1929, and is only 7 per cent less than the total sal- 
aries and wages paid in 1929 to 10,178,000 officers 





throughout the country that the Government should use 
local contractors and local labor and local materials.” 

Mr. Heath, having admitted the complaints and having 
stated some of the causes for them, seems to justify a con- 
tinuance of the procedure rather than to offer a remedy. 

He says: 

“Of course, there will never be agreement reached as to 
just how much of purely governmental business should be 
carried on by duly appointed governmental employees. It 
would seem to me that the Supervising Architect of the 
Treasury, in designing a post office for a small town in the 
West or a large city in the East would not be competing 
with local architects any more than the Department of 
Justice is competing with local lawyers when they have their 
representatives handling the Government’s legal problems 
in like communities. There is, however, undoubtedly a 
twilight zone beyond which the Government should not go.” 

Doubtless the communities in which the buildings are 
to be erected would much prefer that there should be a 
greater local supervision and control over the design, con- 
struction and the materials. If a plan were worked out 
which would permit this, the personnel of the Supervising 
Architect’s Office could be very materially reduced and 
while in some instances the buildings might be as bad in 
design as those which have been constructed under the 
supervision of the Architect of the Treasury, it is doubtful 
if any of them would be worse and without doubt none of 
them would cost as much. 

The Treasury Department is not wholly responsible for 
this situation as the law requires that the contract shall be 
let to the lowest responsible bidder and makes it possible 
for a contractor in Portland, Oregon, to secure a contract 
for erecting a building in Portland, Maine, and the success- 
ful contractor, even though he is only a few cents below the 
local contractor, is awarded the contract and the Govern- 
ment cannot insist on local materials being used unless of 
course they are specified by the Supervising Architect. 


6. The data which I present with reference to this 
Governmental activity is culled from addresses made by Mr. 
Merle Thorpe, editor of “Nation’s Business,” and the De- 
partment’s 1931 Report. Mr. Thorpe has made a very ex- 
haustive study of Government in business in competition 
with private industry and I commend for your reading his 





and employes of over 210,000 manufacturing estab- 
lishments in the United States. 

Alexander Legge, former Chairman of the Farm 
Board, in a recent interview advocated the aboli- 
tion of useless bureaus, which he said would give 
impetus to a restoration of business confidence in 
America. “If the citizens of this country (said Mr. 
Legge) could know about Government bureaus and 
their workings, they would rise up and some of the 
fellows in Congress would go there with different 
ideas. You know how they begin. There’s a flood, 
a tornado, a Japanese or some other germ. Con- 
gress sets up machinery to fight the peril. The 
original action is commendable but the peril passes 
and the machinery is there and appropriations are 
made to it year after year. Someone moves to abol- 
ish it and there is a terrible howl. Maybe some 
Congressman has a brother-in-law or a sister-in- 
law on the bureau and it stays.” 

Eaca year, at Government expense, there is is- 
sued and distributed over two hundred million 
copies of various publications, a large amount of 
which is useless but much of which serves as propa- 
ganda to perpetuate and expand Governmental ac- 
tivities wholly beyond the normal, reasonable func- 
tions of Government. 

The activities which have been listed and re- 
ferred to are of Government directly in business 
financed by appropriations of public funds and in 
competition with private capital. 

There is another field in which the Govern- 
ment is indirectly encroaching upon private busi- 
ness through the guise of regulation. In my opin- 





articles entitled “Our Vanishing Economic Freedom’’— 
“Government Inflated”—‘Paternalism at High Tide.” 

He quotes from the annual report of the Government 
Printer as follows: 

“The tremendous growth in the work of the Govern- 
ment Printing Office during the 10 years 1921-1930 is shown 
by the increase of 39 per cent in the computed value of its 
products, which totaled $117,256,250.97 for the 10 years, 
1921-1930, as compared with $84,262,580.79 for the 10 years, 
1911-1920.” 

Says Mr. Thorpe: 

“The increase of business in a single decade was $33,- 
000,000. In a single year, 1930, this great establishment 
turned out 3,903,932,177 copies of all kinds of printed 
matter—an increase of 500,000,000 copies over 1929. The 
number includes 106,000,000 copies of books and pamphlets, 
exclusive of the Congressional Record. 

“The single item, ‘authors’ alterations made on printed 
proofs,’ touched $215,607. (Incidentally, this is just $136 
less than the total amount received from the sale of all 
documents to the public.) The printing of one annual report 
—that of the Chief of Engineers of the War Department— 
cost’ $29,754.47. 

“But the cost in taxes is not the important item. Behind 
these formidable counting-room figures lies the real signifi- 
cance of the matter, a cause of anxiety for the future of 
American institutions. The Printing Office is the Govern- 
ment’s shop window in which are displayed the results of 
the multifarious and multitudinous activities of departments, 
bureaus, divisions, commissions, boards and offices. The fat 
volumes of the CONGRESSIONAL RECORD monumen- 
talize the herculean labors of the Federal Legislature in its 
struggles to get the will of the people on the statute books. 
The equally fat volumes of hearings and exhibits attest the 
industry of committees, commissions, and other investigat- 
ing bodies. Behind the 106,117,177 copies of books and 
pamphlets is a busy army of public workers, making surveys, 
issuing questionnaires, compiling statistics, gathering and 
exploiting information, and conducting research—all for the 
benefit of the people. 

“Take the word of the Superintendent of Documents 
for it: ‘The United States Government is the greatest of all 
publishers. It employs thousands of scientists who are 
engaged the year round making investigations in all branches 
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ion, this form of encroachment is more insidious 
and more difficult to combat than the direct engage- 
ment in business by the Government. Notable ex- 
amples of encroachment by regulation are found 
in the activities and operations of the Interstate 
Commerce Commission, Water Power Control Com- 
mission, The Department of Commerce, The U. S. 
Shipping Board, The Agricultural Department, The 
Grain Futures Act and in fact and almost without 
exception in every administrative and executive 
Department and Bureau of the Federal Govern- 
ment. These Departments either are endowed with 
regulatory functions and powers by Congress or 
assume them, with the result that almost every 
line of business of any consequence is regulated 
and restricted, confined and in many instances 
hamstrung by the theories, philosophies and foibles 
of Governmental officials and employes who have 
no capital invested in the enterprise, no taxes to 
pay, no inierest or maturities to meet, no pay rolls 
to worry about, and who have no personal interest 
in its failure or success. 

One of the favorite pastimes of a Commission 
is an appraisal or an investigation and of course a 
report. This report is usually very voluminous and 
when it is rendered the figures are “cold” and it is 
of very little, if any, practical use. These reports, 
however, are expensive and the taxpayer pays the 
freight. 

I noticed in The New York Times another in- 
stance of how the Government does things. This 
article is entitled “Congressman’s Lot Is Quite 
Agreeable,” and in the article appears this: 

“Not only does the Representative receive a 
salary of $10,000, but he gets one, two, maybe three 
or four clerks to help him in his office work and im- 
press upon his constituents his devotion to their 
interests; a fine office in a marble palace, liberal 
mileage, junkets all over the country and to Uncle 





of agriculture and household economy, in geology, in mining, 
in electricity, in chemistry, in astronomy, in engineering, in 
aviation, in preventive medicine, in forestry, in irrigation, 
in shipping and railroad problems, in trade and manufac- 
tures. * * * The results of all these activities of the most 
comprehensive and effective organization ever known are 
constantly reduced to print and poured out in an incessant 
flood from the Government Printing Office in Washington, 
the largest printing plant in the world.’ 

“In its colossal documentary mass is recorded the 
onward march of government and its conquests of new 
domains, conquests no less real and probably more signifi- 
cant that those of Caesar's legions—in brief, the rise of 
American paternalism. * * * The cost to the people, 
paid in taxes directly and indirectly, but which they ulti- 
mately must pay, is a heavy item in the $5,000,000,000 Fed- 
eral Budget, but it is probably the least important item on 
the red-ink side of the national ledger.” 

The number of employees on the rolls December 31, 
1931, was 5,043, an increase of 216 for the year, 635 more 
than two years ago, and 852 more than December 31, 1927. 

Publications printed in the fiscal year 1931 for all 
branches of the Government service totaled 88,524,736 copies, 
an increase of 426,497 over the number printed in 1930. 

Wages and salaries for the fiscal year 1931 amounted 
to $10,095,824.42, an increase of $348,887.54 over the preced- 
ing year. This exceeded the 1921 payroll by $2,592,730.53. 

A pertinent question is, What use is made of all the 
vast amount of material published by the Government 
Printing Office? This is answered in part by the 1931 Re- 
port of the Public Printer (page 41), which says: 

“Libraries are not the only places from whence come 
the avalanche of obsolete and unserviceable publications 
which have to be disposed of as waste paper to make room 
for the incoming millions of newer publications that fill to 
overflowing the 100,000 square feet of storage space in the 


Sam’s far-flung possessions in the Caribbean or the 
Pacific—the latter at little cost (just pay for meals 
on an army transport); free medical, surgical and 
dental service for him and his family; a chance to 
buy at wholesale prices many household articles 
and useful and ornamental things for his wife 
through the stationery office, ranging from a deck 
of cards to a silver flask. 

“But that is not all. Uncle Sam’s generosity 
attends his member of Congress to the very grave. 
If a Representative dies while serving in Congress, 
the Government buries him in a fine casket and 
pays all his funeral expenses. Not only that, for 
he gets a lot free of charge in the Congressional 
Cemetery in Washington. 

“Uncle Sam does not stop there. He pays the 
widow the remainder of the salary for the year. 
The present House has just passed a bill appropri- 
ating salaries and funeral expenses for members 
who died since their election nearly two years ago.” 

Recently I wrote a member of Congress inquir- 
ing as to free medical care, etc., furnished to mem- 
bers, as I did not desire to make a statement in 
reference to that matter which was incorrect. In 
answer to my inquiry he says: “The statement in 
your paper was correct. There is a Naval doctor 
assigned to take care of Members of the House and 
Senate and in the event hospitalization is necessary, 
the Naval Hospital is available. The Public Health 
Service will furnish dental care, I understand, upon 
about the same basis as the College of Dentistry at 
the University of Minnesota furnishes the same 
care to anyone applying for it. As you know, there 
are many of these things that are indefensible but 
have grown up as a matter of custom, and no one 
is going to take the trouble to try and dispense 
with them.” Let us see if someone can be found 
to at least attempt to dispense with them. 

Now, I do not criticize the Government for fur- 





Government Printing Office. During the last 10 years, 
10,503,405 copies of publications ordered by the various de- 
partments and establishments of the Government for official 
use or free distribution have failed of that purpose and have 
been sold as waste paper. In the same period 7,470,935 
copies of publications available for sale by the Superin- 
tendent of Documents have likewise become obsolete or 
otherwise unsalable.” 

Among its other activities, this Department maintains 
a Sales Department to market its product through private 
dealers and Government agents; publishing “The Writings 
of George Washington” in a monumental set of 25 volumes; 
“Washington, the National Capital’; “Reports of the Fed- 
eral Trade Commission” on electric power and utility com- 
panies, 38 volumes; special volumes of the eulogies delivered 
in the 7ist Congress in honor of twenty-four deceased mem- 
bers, costing $64,478.74; “Conservation in the Department 
of the Interior,” a 272-page octavo volume praised by the 
Hon. Ray Lyman Wilbur as “most artistic”; “Joint Report 
of the Re-establishment of the Boundary Between the 
United States and Canada,” a 640 page volume said to be 
“handsome”; “Treaties and Other International Acts of 
the United States of America,” a “beautiful book for State 
Department,” which will make a series of nine or ten 
volumes; etc., etc. 

Businesses of a sort other than book publishing include 
manufacture of plain and stamped envelopes, ink making, 
laboratory for metal analysis, experimental electrotyping 
plant; composition press rollers; bindery glue and tablet 
composition and flexible glue. 

It occupies a building with machinery and equipment 
valued at approximately $11,000,000 and is ambitious for 
the future but “due to the great urge for reducing Govern- 
ment expenditures during the next fiscal year, the Public 
Printer has refrained from including in the estimates for 
1933 an appropriation of $1,000,000 to begin work on a 


’ 


$4,000,000 building.” 
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nishing Members of Congress monumental build- 
ings in which to have their offices, and I do not 
criticize the Government for furnishing adequate 
offices. I think the offices of the Members of Con- 
gress at this time are inadequate; and, of course, 
there is something more about these buildings than 
just their convenience or practicability—they repre- 
sent the dignity and importance of the Government. 

But I do criticize Congressmen and the Gov- 
ernment for doing a lot of these other things which 
come in direct conflict with the private interests of 
the citizens of the country. There isn’t any reason 
why a Congressman or his family should be fur- 
nished free medical, surgical and dental service, any 
more than there is why any other citizen should 
be furnished that service. He is adequately com- 
pensated by his salary, but if his salary is not 
enough, it should be adjusted. But it seems to be 
a policy that is prevalent throughout the entire 
Governmental structure, to get something that is out- 
side of and beyond the compensation, get it at the 
expense of the taxpayers and in such a manner that 
it has a direct effect upon the private business in- 
terests of the country, thereby, to my mind, seri- 
ously impairing the taxpaying power of the citi- 
zenry. And if you destroy that power, what is 
there left to support the Government? 

The other day there was presented to President 
Hoover and his cabinet a yard-stick, which I pre- 
sume in the course of time will become famous. 
This yard-stick, a total length of 36 inches, divided 
the expenditures provided for by the budget accord- 
ing to the amount to be expended in each of the 
several departments. The estimated amount to be 
expended was $4,482,153,400. 

The estimated revenue to liquidate these de- 
mands is $2,242,000,000, showing a deficit in excess 
of two billion dollars. 

There are a lot of interesting things in this 
yard-stick, but the thing that impressed me most 
was this: That the amount included in that budget 
for all of the purely Governmental activities, cov- 
ering the judicial branch, the executive branch and 
the legislative branch, was 3% inches, equivalent 
to $432,355,850, less than one-tenth of the entire 
budget. 

Now, of course, that does not argue at all that 
the other nine-tenths were all being used for the 
purpose of encroaching on private business. But 
if one will analyze the figures which are included 
in that nine-tenths it will be observed that there is 
a great amount of that money which is being spent 
and will continue to be spent in enterprises which 
come in direct conflict with the interests of private 
capital and private business and thereby impair 
the power of the individual, the corporation or the 
other holders and investors and handlers of capital 
to pay taxes. 

Maybe some of the statements that I have 
made may prove to be incorrect. It is barely possi- 
ble that in some respects I may have exaggerated. 
I have not done so intentionally.?’ The things that 
I have referred to are being done, and if it be the 
purpose of those in charge of our Government to 
continue doing those things, then we had better 
make up our minds right away whether we want 
the Government to do all the business in this coun- 











7. Developments before a Committee of the House 
of Representatives, of which Honorable Joseph B. Shannon 
of Missouri is Chairman, show that I have understated the 





try and all of us become Government employees, or 
whether we shall restrict and limit the amount of 
business that the Government is doing and get it 
down to its proper functions of being a Govern- 
ment. 

It seems to me that we have got to take one 
horn or the other of that dilemma. 

Asserting, as I do, that the Government is en- 
gaged in business in competition with private in- 
dustry and has encroached on private business, and 
assuming, which seems without doubt to be the 
case, that the tendency of the Congress as well as 
the Executive Departments and Bureaus is to in- 
crease and expand that competition and encroach- 
ment, the question arises: What shall be done to 
curb those activities and to restore normal Gov- 
ernmental functions? 

Under our Constitution, as interpreted by 
Chief Justice Marshall in McCulloch vs. Maryland,* 
there is very little doubt but that under the doc- 
trine of implied powers the Federal Government 
may do any act or thing which is reasonably neces- 
sary to carry into effect a Governmental function. 
What may be a proper Governmental function 
should depend upon the situation or exigency with 
which the nation is confronted as related to its 
purely Governmental duties and requirements. 
Thus in time of war, where the safety or existence 
of the nation itself is threatened, the Government 
has and exercises powers which it does not have 
in times of peace, or at least if it has those powers 
they must be held in suspense until the exigency 
arises which requires the exercise of them. 

The implied power delegated to the Federal 
Government should not, however, be so stretched 
or expanded as to enable or permit the Government 
in times of peace to enter into private business in 
competition with its citizens. Under the Consti- 
tution,® the Government has the right to “regulate” 
commerce with foreign nations and among the sev- 
eral States and with the Indian Tribes. That dele- 
gation of power certainly cannot be construed as 
warranting or enabling the Federal Government to 
“engage” in commerce. 

To invade the realm of commerce where the 
inhabitants carry on their business of agriculture, 
manufacturing, barter and trade, purchase and sale, 
transportation, banking and the numerous and 
complex activities which make up commerce as a 
whole, not only destroys individual initiative and 
ambition but seriously affects, and in the course of 
time will utterly destroy, the ability of the indi- 

(Continued on page 617) 





private business activities of the U. S. Government. At a 
recent hearing of the Committee in Kansas City, Missouri, 
Mr. Shannon stated that inquiry has shown the Govern- 
ment in competition with private individuals in virtually 
everything from the manufacture of huge warships to the 
making of artificial limbs and pajamas. He said that the 
inquiries thus far showed the Government interested in the 
coal business, the manufacture of all sorts of clothing, the 
roasting of coffee, the handling of dairies, the operation of 
railroad and barge lines, the running of Post exchanges 
handling all sorts of merchandise, and scores of other ac- 
tivities. 

For a masterly exposition of the growth and abuses 
of bureaucracy with the attendant expansion of Govern- 
mental activities in paternalism and private business, see 
Honorable James M. Beck’s “Our Wonderland of 
3ureaucracy,” just off the press. 

8. 4 Wheaton 316. 

9. Art. I, Sec. 8, U. S. Consti. 
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issue of the JOURNAL has called forth numerous 

responses, both from those who maintain that 
the symbol is useful and from those who agree 
with the position taken in the editorial, namely, 
that it should not be employed in pleadings and 
court proceedings and in legislative acts. We pre- 
sent extracts from letters of the Andorians and 
the Anti-Andorians, in the belief that the discus- 
sion is of value and will prove of interest to our 
readers. 

kL. 


Extracts from Letters of Andorians 

Mr. B. H. Kizer of Graves, Kizer & Graves, Spo- 
kane, Wash., defends the device as follows: 

“IT have read your editorial on the use of 
‘and/or’ with interest. There is, indeed, an abuse 
of the use of ‘and/or,’ which may well call for de- 
nunciation, but, as it seems to me, there is also a 
proper use of it that leaves no one in doubt as to 
what is meant. 

“A typical illustration of this is found on page 
431 of the same issue of your Journal in which this 
editorial is found, where you say, ‘Each and every 
room has a tub and/or shower bath.’ I invite you 
to apply your test by striking out one or the other 
of the conjunctions and clarify the meaning of that 
sentence. Obviously, you would merely make a 
correct sentence incorrect. Manifestly, it means, 
and says with adequate clarity, that each room has 
either a tub, or a shower, or both. I think the idea 
is conveyed more concisely and more clearly by 
the use of ‘and/or’ than it would be by any other 
phraseology. 

“So, in the drafting of contracts, it frequently 
arises that the draftsman desires to say that a 
power may be exercised or payments be received 
by John Jones and/or Bill Smith, meaning that the 
power may be exercised or the payment received 
by either or both. Other similar uses readily sug- 
gest themselves. In my experience of legal docu- 
ments, such is the more common use of ‘and/or’ 
and I see no reason why such use is not consonant 
with clearness and accuracy.” 

|EpirortaL Note: Responding to the foregoing 
we rewrite the quoted expression twice: “Each 
room has a tub or shower bath” would serve all 
practical purposes, but if in such a matter more 
certainty were needed, we should rewrite it “Each 
room has tub or shower or both.”—E. B. T.] 


"Tis editorial entitled “And/Or” in the July 


Mr. Paul F. Good, of Good, Good & Kirkpat- 
rick, Lincoln, Neb., writes as follows: 

“The Editorial in the July issue of the JoURNAL 
raises the question of whether or not useful addi- 
tions to the language are to be condemned merely 
because they are sometimes misunderstood and 
sometimes misused. 

“Most respectfully, I would like to suggest 
that, when the symbol ‘and/or’ is used properly, 
neither ‘and’ nor ‘or’ can be used in place of the 
symbol to give effect to the desired meaning sought 


to be conveyed and the only substitute for the ex- 
pression is a very cumbersome sequence of words. 

“It is of course desirable to restrict the use of 
the expression to circumstances where the reader 
of the document will understand the meaning; and 
it is therefore desirable that the expression should 
not find its way into instructions to the jury, statu- 
tory enactment or other situations where the 
phrase cannot be readily understood in its exact 
meaning. Since, however, it has an exact mean- 
ing, it is highly desirable that its use be permitted 
under those circumstances. 

In a second letter Mr. Good adds: 

“T think that a discussion such as this is of 
the highest importance to the Bar generally, and 
the AMERICAN Bar AsSOCIATION JOURNAL can fur- 
nish no higher service than you have done in bring- 
ing forward this question. 

“Accuracy in the use of words is the most im- 
portant function of a lawyer and it is a feature of 
the profession which is very much neglected. I 
grant, of course, from a literary standpoint the use 
of the expression ‘and/or’ is wholly barbarous. | 
had hoped, however, that it would develop into a 
symbol with a definite meaning, such as mathe- 
maticians use, resulting in greater accuracy. If 
the expression is not to be developed in this way, 
and if your correspondence proves that it is not 
understood in the profession in the same way by 
practically every lawyer, you are absolutely right 
and the expression should be abolished, not only in 
its use in legislation and judicial proceedings, 
(wherein we agree) but also in contracts, insur- 
ance policies, etc.” 


Mr. Richard C. Goodspeed, of Goodspeed, Pen- 
dell and McGuire, Los Angeles, writes: 

“T note with interest your editorial in the July 
issue of the AMERICAN Bar ASSOCIATION JOURNAL 
criticizing the use of the expression ‘and/or’ and 
indicating that you regard the use thereof as appro- 
priate only in contracts but to be disapproved and 
avoided in pleadings and in legislation, as an 
evasion of the _ responsibility of determining 
whether the user intends to say ‘and’ or really 
means ‘or.’ It strikes me as rather strange that 
you make no allusion to the fact that such expres- 
sion may be used, and is, I believe, generally used 
and intended to convey the idea that the writer or 
speaker means to state the proposition both in the 
conjunctive and in the disjunctive, for the purpose 
of covering the situation either and all ways, and 
this affords a very simple and convenient method 
of doing that. 

“My remarks here have no reference to cases 
where both meanings are not intended and the user 
merely is in doubt as to which he desires to rely 
upon. The expression is very generally used in 
California by the best qualified, though occasionally 
criticized, and is not at all novel, but has, I believe, 
a rather remote origin. Lawyers are quite gener- 
ally attacked for getting things too prolix and in- 
volved, but, for the purpose of cutting things short, 
to-limit one’s allegation, charge or finding only 
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to the conjunctive, or to the disjunctive, would 
oftentimes be obviously so insufficient as to arouse 
doubt and invite evasion. The statement of a 
proposition both ways is frequently wholly neces- 
sary. Where the purpose of the speaker or writer 
is to include within the scope of his statement vari- 
ous matters, whether considered collectively or in- 
dividually, there is no other way to do it with equal 
clearness and simplicity, when the expression is 
properly understood. It should be used, of course, 
only in connections where it would be correctly 
understood by persons of sufficient understanding, 
and if used at all in such a doubtful field as in a 
charge to a jury, for instance, it should be ac- 





of such drafts to the company.’ 

“Expressing my meaning in another way, I 
might have said: 

‘“* “Now, therefore, as an inducement to the said 
—— bank to purchase such drafts from the 
company and to extend credit on the security of 
such drafts to the company, either or both.’ 

“It occurs to me, however, that the meaning 
‘either or both’ is just as well expressed by the 
symbol ‘and/or.’ By such a use of the symbol in a 
statute, a legislature would ‘express its own will 
and leave nothing to the mere will or caprice of the 
Courts.’ In other words, the symbol expresses 
both the conjunctive and the disjunctive and is 








companied by an ade- 
quate explanation. But 
wherever its use is ad- 
vantageous, let us keep 
x” 

[Eprror1aL NOTE: 
This suggests the use of 
an asterisk, when the 
expression first appears, 
referring to a marginal 
note defining it, thus in- 
suring its interpretation 
always with a uniform 
meaning.—E. B. T.] 


Mr. Irwin Donovan 
of Muskogee, Oklahoma, 
writes: 

“T do not agree with 
your editorial on the 
subject of the symbol 
‘and/or’, which appears 
in the AMERICAN BAR 





And/Or—Definitions 


Baron Alderson in Cuthbert v. Cumming, 10 Exch. 
809, 813. 

“The contract on the face of the charter-party was, 
‘to load a full and complete cargo of sugar, molasses, 
and/or other lawful produce’; so that according to the 
contract the parties were either to load a full and com- 
plete cargo of sugar and molasses and other lawful 
produce, or a full and complete cargo of sugar and mo- 
lasses, or a full and complete cargo of other lawful 
produce—leaving it open in every way by reason of the 
‘and’ and ‘or’ being introduced in the charter-party. . . .” 


Mr .Justice St. Paul in State v. Dudley, 159 La. 872, 
878. 

“Such an expression in a contract amounts in effect to 
a direction to those charged with construing the con- 
tract to give it such an interpretation as will best accord 
with the equity of the situation and for that purpose to 
use either ‘and’ or ‘or’ and to be held down to neither.” 


And—Defiitions 


Construing the meaning of a charter provision giving 
power to regulate charges on boats “used for the trans- 
portation of freight and passengers” Mr. Justice 
Magruder in Sturgeon Bay Harbor Co. v. Leatham, 164 


properly used where it 
is the intention to ex- 
press both.” 

[Eprrorrar NOTE: 
The paragraph in the 
above letter beginning 
“I recently wrote a con- 
tract reciting” etc., ex- 
presses the situation 
clearly enough without 
the use of any symbol, 
and is involuntary evi- 
dence of the uselessness 
of such device. 

Mr. Donovan does 
not agree with the Su- 
preme Court of Louisi- 
ana as to the meaning 
of the symbol, from 
which it follows that 
this difference of opinion 
destroys the certainty of 
the device so far as one 
state is concerned, and 





Ill. 239, 242, said: 
“The language . . 
boats... 


ASSOCIATION JOURNAL for 
July, 1932. There is it 
seems to me a proper 
use for the symbol. In 
the quotation from the 
case of State vs. Dudley, 
159 La. 872, is the fol- 
lowing: 


same as though... 


,” 


has the meaning of ‘or’. 





. does not limit the power .. . to 
used for the transportation of both passengers 
and freight at the same time. . 
the clause read: boats, etc., used 
for the transportation of freight, and boats, etc., used 
for the transportation of passengers. 


there may be other 
courts in addition to 
those of Illinois which 
would hold to the Lou- 
isiana interpretation. Un- 
til there is a general ac- 
cord as to its meaning, 
can it be safely used ?— 


. . The meaning is the 


The word here 








““In other words, 
such an expression in a contract amounts in effect 
to a direction to those charged with construing the 
contract to give it such an interpretation as will 
best accord with the equity of the situation and for 
that purpose to use either “and” or “or” and to be 
held down to neither.’ 

“This does not seem to me to be the proper 
significance of the symbol. There are places in 
contracts, and I can very well see how there could 
be places in statutes, where the intention is to give 
effect to both of the words. For example: 

“IT recently wrote a contract which recited that 
the bank for which I drew the contract had from 
time to time purchased certain drafts from its cus- 
tomer and had from time to time extended credit 
to the customer on the security of such drafts and 
that it contemplated continuing to purchase such 
drafts or to extend credit thereon. The contract 
then read as follows: 

“*Now, therefore, as an inducement to the 
said —— bank to purchase drafts from the 
company and/or to extend credit on the security 





E. B. T.] 
II. 


Extracts from Letters from Anti- 
Andorians 


Mr. John W. Davis, of New York, declares his 
anti-Andorian views in the following letter: 

“Nothing has heartened me more of recent 
years than the leading editorial in your current 
issue on the conjunction ‘and/or’. I expect to spend 
my declining years in a crusade against this pollu- 
tion of the English language. It is a bastard sired 
by Indolence (he by Ignorance) out of Dubiety. 
Against such let all honest men protest.” 


Mr. George W. Wickersham, of New York, is no 
less pronounced in his position: 

“T read with interest your editorial in the July 
number of the AMERICAN Bar ASSOCIATION JOURNAL 
on the growing use of that barbarism ‘and/or.’ It 
is one of the worst examples of ‘journalese’, and 
assuredly has no place in any composition written 
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by one who has a knowledge of the English 
language. The primary requisite of any juridical 
language necessarily is exactness. If a writer 
means to use the conjunctive, he should employ 
the word ‘and,’ and if he means to express the dis- 
junctive, he should use the word ‘or,’ but to use this 
expression ‘and/or’ is indicative of confused 
thought, which should have no place in either a 
statute or a legal document. The English language, 
derived as it is from different racial origins, at best 
lacks precision such as the Latin languages enjoy, 
and if we import into it such barbarisms as ‘and/or,’ 
we make confusion worse confounded. I agree en- 
tirely with the expression of your belief in the July 
JourNAL, that the symbol is ‘a device for the en- 
couragement of mental laziness even in the drafting 
of private contracts,’ while its use in pleadings and 
court proceedings and in legislative acts is utterly 
unjustified.” 


Mr. Frederick A. Scott, Statute Revision Com- 
missioner of Connecticut, says: 

“T wish to express my appreciation of the edi- 
torial relating to ‘and/or’ in your July issue. 

“It is part of my duty to draft, assist in draft- 
ing and correct proposed legislation, and, while I 
have succeeded thus far in preventing the use of 
‘and/or’ in any public act of this state, it has been 
increasingly difficult to persuade its advocates that 
it did not belong in any statute. I am preserving 
your editorial as a convincing argument. 

“Please extend my thanks to the writer of 
this editorial.” 

Mr. Clarence D. Meyer of Elizabeth, N. J., 
Supreme Court Commissioner, writes: 

“Tt is indeed a pleasure to read your editorial 
and the comments of Mr. Justice O’Connor upon 
the stupid use of the conjunctions and/or which 
should be condemned. I have always classed their 
use as another ‘American craze.’ The English 
language can be made expressive or plain enough 
without such unsightly hieroglyphic, and I sincerely 
hope that other editors will emulate your example 
in ridiculing this silly practice.” 


IIT. 
Revolt Spreads to Lay Magazine 


It is interesting to note that the protest against 
the use of this device has found a place in an old 
established lay magazine. In the July issue of 
“Harpers,” in the department entitled “The Lion’s 
Mouth,” there is a very interesting contribution by 
Mr. B. K. Sandwell under the caption of “The 
Which of And/Or.” The editor of “Harpers” has 
kindly given us permission to publish this in full 
and we print it as illustrating the ravages which 
this expression is making in other fields. 

THE WHICH OF AND/OR 

The enrichment of the language proceeds 
apace. The best of our words are the words that 
have not yet got into the dictionaries. The words 
that have got into the dictionaries are more or less 
worn out; those that haven’t are fresh and shiny. 

The enrichment comes from all sorts of sources. 
The other day I received a letter from my old friend 
Jones in New York. Jones is a corporation lawyer 
who has spent most of his life writing trust-deeds. 


He maintains that the writing of a trust-deed is 
the highest form of literary expression, since the 
nature of the thing is such that each and every 
sentence must not only be capable of bearing the 
meaning desired by its author (or authors—it is 
usually a composite work) but must also be in- 
capable of bearing any greater, lesser, or otherwise 
different meaning. A good trust-deed, he often tells 
me, is the only perfect literary work; it is the only 
one which absolutely completes what it sets out to 
do, leaving nothing whatever to the supplementary 
efforts of the reader’s imagination. 

Jones’s letter was brief and, from the literary 
point of view, not particularly interesting except 
for one sentence. 

“T am coming up to Montreal,” he wrote, nam- 
ing a date, “to have a chat with you and a few 
drinks of good sound Scotch and/or Canadian 
whiskey.” 

I wrote back, “The liquor stores do not seem 
to keep Scotch and/or Canadian whiskey. What is 
its other name?” 

To which Jones replied, “They have no other 
name. Don’t you understand plain English?” 

To which I replied, “How can Scotch and/or 
Canadian whiskey be plain English? Please trans- 
late.” 

Jones’s answer to this request was very lengthy 
and somewhat abusive, but the essential part of it 
was to the effect that “and/or” was a new con- 
junction, which was introduced by the writers of 
trust-deeds, and which anybody with any sense 
ought to be able to understand without further ex- 
planation. It enabled one to treat the propositions 
connected by it as being either alternative or cumu- 
lative, a facility which he had found particularly 
useful in legal documents and which he thought I 
ought to find useful in writing poetry. 

After a few hours of consideration I felt obliged 
to admit that the advantages of the new conjunction 
over the plain old “and” and/or the plain old “or” 
might be considerable. So I wrote him a special 
delivery letter (for the date of his arrival in 
Montreal was drawing near, but I did not dare to 
telegraph because I did not know what the opera- 
tors might make of the diagonal line in the middle 
of the new word) which said, “Delighted to join 
you for chat and/or drinks. Consider yourself en- 
gaged for lunch and/or dinner on date named for 
purposes named and/or any other purposes. Self 
and/or wife will meet you with car.” 

But Jones replied, “Your proposal for chat 
and/or drinks not satisfactory. Neither chat alone 
nor drinks alone will meet the specifications laid 
down in my letter of such-and-such date. Unless 
you can guarantee both chat and drinks must re- 
spectfully decline your offer.” 

I could see that he was right, so I telegraphed, 
“Delete quote or close quote between quote chat 
close quote and quote drinks close quote stop bring 
pajamas.” 

Jones and his pajamas duly arrived, and over 
a couple of glasses of Scotch and/or Canadian 
whiskey he expounded to me the immense benefits 
conferred upon the English language by the in- 
ventor of the new hybrid, compound, couplet, com- 
posite, doubleton, or whatever it may be. 

Owing to the lack of such a word, Shakespeare, 
he pointed out, had frequently been led into the use 
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of expressions which could not be properly applied 
to all the contingencies to which he had reference. 
The Hamlet soliloquy, for example, should have 
read: | -t] 

Whether ’tis nobler in the mind to suffer 

The slings and/or arrows of outrageous fortune. 

For it was quite obvious that outrageous for- 
tune might elect to annoy the unfortunate victim 
with slings only or with arrows only or with both 
together, and a careful writer should make full 
provision for all these varying contingencies. 

Swinburne, too, had been betrayed into many 
incautious catalogues of epithets, linked by the in- 
clusive “and,” which it would have been much safer, 
and at the same time more sonorous, to join with 
“and/or.” 
from “Hymn to Proserpine”; how much better if 
it had been written: 

Goddess and/or maiden and/or queen, be near me now and 
befriend. 

Thou art more than the day and/or the morrow, the 
seasons that laugh and/or that weep; 

For these give joy and/or sorrow; but thou, Proserpina, 
sleep. 

But poor Swinburne had no and/or; the trust- 
deed writers had not donated it to the language at 
the time when he composed his verses. How he 
would have welcomed it! How readily it would 
have worked itself into the lilt of his flowing line! 

By the waters of Babylon, and/or somewhere else. 


And how almost every other poet of the nine- 
teenth century would have appreciated it, all ex- 
cept Walt Whitman, who never used any connec- 
tives anyhow, and would not have needed any ex- 


Take, for instance, the famous passage ° 


cept “and” if he had, for the simple reason that he 
was always adding everything together to make 
one magnificent total. 

But the utility of the diagonal line obviously 
cannot be limited to the single expression “and/or.” 
There must be scores of other combinations for 
which it is urgently needed. Several such have 
already occurred to me, although I have not given 
the subject more than a few days of thought. The 
most useful one that I can think of is a duplex prep- 
osition for enabling public men, investigating com- 
missions, etc., to express their attitude towards 
some contentious proposition with accuracy and 
despatch. The neat little word “for/against” seems 
to me to fill a long-felt want. Imagine the satis- 
faction with which a presidential candidate would 
be able to assert, in terms of pellucid clearness, that 
he is for/against prohibition, or a Senator that he 
is for/against cancellation of war debts, or the 
president of a company that he is for/against the 
passing of the dividend at the next meeting. The 
necessity for making up one’s mind on these and 
similar embarrassing subjects is the chief reason 
for the nervous strain of modern life. Our an- 
cestors did not have to; they took one side or other 
of the question on somebody else’s authority, that 
somebody else usually being dead, and let it go at 
that; and they lived long, happy lives. Now that 
nobody takes anybody else’s authority any more, 
everybody has to be for or against everything by 
his own decision, because the language does not 
provide any neutral ground. Most of us would 
vastly rather be for/against things than either for 
or against them, and we ought to be given a chance. 
I am not against for/against, I am strongly for it. 
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The Federal Relief Act 





By H. G. Woop 


Assistant Legislative Counsel, United States Senate 


ANY schemes for federal relief have been de- 
bated since the economic situation of the 
country became so acute as to create a very 

general demand that the Federal Government take 
a share in the immediate relief of destitute indi- 
viduals, in public works programs and in other 
means for creating work, and in aid to hard pressed 
business and financial organizations. After a vigor- 
ous three-cornered contest in which the House, 
Senate and President took part, Public No. 302 was 
approved by the President July 21, 1932. This piece 
of legislation is sufficiently important to warrant a 
consideration of the various phases of its develop- 
ment. 

1. The First House Bill. The so-called Garner 
bill (H. R. 12445), introduced in the House on June 
3rd by Mr. Rainey, by Title I authorized an appro- 
priation of $100,000,000, to be available until July 1, 


1933, to the President for the relief of “persons re- 
siding within the United States who may be in 
need of the necessaries of life.” The President was 
authorized to disburse the relief as gifts or loans, 
either of money or supplies, to create agencies for 
that purpose or to employ existing agencies, and to 
cooperate with State or local organizations. 

The House bill also authorized $1,000,000,000 
of additional securities of the Reconstruction Fi- 
nance Corporation and placed such amount in the 
same fund as the original $2,000,000,000 authorized 
under the Reconstruction Finance Corporation Act. 
It also broadened the class of persons to whom 
loans could be made so as to include any person, 
defined to mean “an individual, a trust or estate, a 
partnership, a corporation (public, quasi public, or 
private), an association, a joint-stock company, a 
State, a political subdivision of a State, and any 
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instrumentality or agency of one or more States or 
political subdivisions thereof.” [House of Repre- 
sentatives, 72nd Cong., Ist Sess., Report No. 1512]. 
The bill permitted loans to be made for any purpose 
so long as they were made to aid in financing agri- 
culture, commerce, industry, or housing, including 
the facilitating exportation of agricultural and other 
products, whereas under the Reconstruction Fi- 
nance Corporation Act the authority to make loans 
was confined to lending to banks, insurance com- 
panies, railroads, and certain other specified insti- 
tutions. To these purposes the bill added authority 
to make loans “to assist in the relief of unemploy- 
ment,” thus supplementing the direct grant to the 
President. The loans to States, municipalities, etc., 
were to be made if the corporation was satisfied 
that the payment of principal and interest was “ade- 
quately assured,” while loans to other persons were 
to be made only if the loans were “fully and ade- 
quately secured.” The periods within which the 
Reconstruction Finance Corporation could make 
loans and the terms of the loans were to be the 
same as under the Reconstruction Finance Corpora- 
tion Act. 

Title II of the House Bill also directed the Re- 
construction Finance Corporation to make loans for 
the purpose of financing sales of surpluses of agri- 
cultural products in the markets of foreign coun- 
tries in which such sales could not be financed in 
the normal course of commerce unless in the judg- 
ment of the corporation such sales would adversely 
affect the world markets; but no loan could be 
made for the exportation of cotton or wheat held 
by the Federal Farm Board or the Stabilization 
Corporations. The Secretary of Agriculture was 
also directed to continue to make loans to farmers 
under section 2 of the Reconstruction Finance Cor- 
poration Act from the $200,000,000 made available 
by such section. 

’ Title IIT of the House bill authorized new ap- 
propriations of about $820,000,000, for enumerated 
public works, including public buildings, rivers and 
harbors, roads, flood control and military construc- 
tion. The financing of the public works program 
was left to the ordinary Treasury operations under 
existing law. Appropriations to the existing sink- 
ing fund were authorized in an additional amount 
equal to 2% percentum of the aggregate amount of 
the expenditures made for the program. The House 
bill imposed a tax of one-fourth of one per cent per 
gallon on gasoline. In order to secure a wide distri- 
bution of work among the unemployed, to provide 
funds for carrying out the purpose of the bill, the 
direct employment of convict labor on the public 
works construction was forbidden and, so far as 
practicable, the employment of any person in con- 
nection with such construction was limited to five 
days in any one week. 

~ 2. The Senate Bill. The Senate substituted for 
the House bill, a proposition of their own, based 
upon S. 4755 and S. 4860, introduced by Senator 
Wagner and others and acted upon independently 
in the Senate. 

The Senate relieved the President of the job 
of distributing relief and departed from the House 
plan permitting a federal relief organization, 
adopting federal aid to the States as the sole method 
of distribution. Direct relief of the jobless was 
made a part of the whole scheme of federal relief 


through the Reconstruction Finance Corporation. 
The corporation was authorized to advance $300,- 
000,000 to the States and Territories to furnish “re- 
lief and work relief” to “needy and distressed peo- 
ple” and to aid “in relieving the hardships resulting 
from unemployment,” such amount to be appor- 
tioned among the several States and Territories in 
proportion to population. Such advances were to 
be made until two years after the passage of the 
Act and were to be reimbursed with interest at 3 
per centum per annum by annual deductions begin- 
ning in 1935 from future Federal authorizations for 
road aid (except in the case of Alaska which re- 
ceives no Federal road aid and must, therefore, 
make other arrangements for repayment). The 


‘States and Territories were, however, given the 


option of making an agreement with the corpora- 
tion for other means of repayment. Advances were 
to be made on application of the State or Territory 
through its governor certifying the necessity there- 
for and the inadequacy of its own resources; and 
the funds were to be administered by the governor. 

The Senate also provided additional securities 
of $1,800,000,000 for the Reconstruction Finance 
Corporation to be used for making relief loans to 
States and Territories ($300,000,000), for financing 
certain types of self-liquidating projects which 
would be self-supporting and financially solvent 
and the construction cost of which would be re- 
turned within a reasonable period by means of 
fees, tolls, rents or other charges or by such other 
means as might be prescribed by statute ($1,460,- 
000,000), and for financing sales by the Secretary of 
Agriculture of agricultural products in foreign mar- 
kets ($40,000,000). 

The Senate also made a move to decentralize 
officially agricultural aid. The Reconstruction 
Finance Corporation was authorized to create in 
any one or more of the Federal Land bank districts 
a regional agricultural credit corporation with 
paid-up capital of not less than $3,000,000 sub- 
scribed for by the Reconstruction Finance Corpora- 
tion and paid for out of the unexpended balance of 
the $200,000,000 allocated to the Secretary of Agri- 
culture under section 2 of the Reconstruction Fi- 
nance Corporation Act. These credit corporations 
were authorized to make advances to farmers and 
stockmen for agricultural purposes and for the rais- 
ing, breeding, fattening, and marketing of livestock. 

The authority of the Reconstruction Finance 
Corporation with respect to the use of the funds 
provided by the Reconstruction Finance Corpora- 
tion Act was left unaffected by the Senate amend- 
ment. The new loans authorized were to be made 
for not exceeding 10 years, except when the cor- 
poration found it necessary to make the loans by 
the purchase of securities; and such loans could be 
made at any time during the life of the corpora- 
tion. No institution which could obtain a loan 
under the Reconstruction Finance Corporation Act 
was to be permitted to make a loan for the purposes 
specified in the Senate bill. It was also provided 
that the Comptroller General of the United States 
should be the Comptroller of the Reconstruction 
Finance Corporation with authority to prescribe the 
accounting procedure and administer it. 

The Senate also provided for a public works 
program without enumerating specific projects, ex- 
cept for construction at certain military posts, air 
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ports, and landing fields. This program was to be 
financed by a special bond issue of $500,000,000, the 
proceeds of which were appropriated to carry out 
the program. A sinking fund was established to 
retire the special bonds so issued. 

The Senate omitted the House project for rais- 
ing funds by taxing gasoline. 

The labor provisions proposed by the Senate 
were the same as in the House bill with respect to 
convict labor, but the hours of work were spread 
wider by cutting them down to not more than 30 
in any one week. Hand labor must be used when- 
ever practical. The effect of the 30-hour limitation 
was estimated to be that “for every hundred men 
normally employed upon a project, 160 will be re- 
quired.” [Senate Report No. 831.] 

3. The Vetoed Bill. The proposals went to con- 
ference. Title I of the bill agreed to in conference 
provided that $300,000,000 should be made available 
by the Reconstruction Finance Corporation to the 
States and Territories (no State or Territory to re- 
ceive more than 15 per centum) for the purposes 
above enumerated in the Senate bill, such amounts 
to be available for payment to the governors of 
the States and Territories upon application by them 
within two years from the date of the passage of 
the Act, approved by the corporation, certifying 
the necessity for the payment and the inadequacy 
of the resources of the States or Territories. Pay- 
ments made to the governor were to be adminis- 
tered by him or under his direction and upon his 
own responsibility, but he was to file a statement 
of his disbursements with the corporation and the 
State or Territorial authorities. Any portion of the 
amount approved by the corporation for payment 
to a governor was, at his request and with the 
approval of the corporation, to be paid to any 
municipality or political subdivision if the governor 
made a like certificate of necessity and if the 
municipality or political subdivision entered into 
an agreement with the corporation for the repay- 
ment of the advance. Advances (other than to 
municipalities or political subdivisions) were to be 
reimbursed to the corporation in the manner pro- 
vided in the Senate bill. 

Title II of the bill agreed to in conference pro- 
vided for additional securities of $1,800,000 to the 
Reconstruction Finance Corporation, such amount 
to be placed in the same fund as the other moneys 
of the corporation. 

The provisions of the House bill as to loans by 
the Reconstruction Finance Corporation were re- 
tained with a limitation that no borrower could ob- 
tain a loan unless the corporation was satisfied that 
the applicant was unable to secure funds through 
banking channels and with a provision that so far 
as practicable in making loans preference should be 
given to the classes of loans for which authority 
was granted by the Senate bill. The loans to 
States, municipalities, etc., were also limited to 
loans to assist in the relief of unempleyment and 
to aid in financing self-liquidating projects. The 
provisions of the House bill that loans by the cor- 
poration could not be made after January 22, 1933, 
subject to the right of the President to extend the 
period for not more than one year, as well as those 
providing that the term for which loans might be 
made should be three years with power in the cor- 
poration to extend the term to five years, were re- 


tained. The provisions of the House bill with re- 
spect to the security for loans were retained in the 
conference bill with the exception that loans to 
States, municipalities, etc., of a character to which 
preference was to be given were to be made on ade- 
quate security. The conference agreement also 
adopted the provisions of the House bill relating to 
loans for the purpose of financing sales of surpluses 
of agricultural products but relieved such loans 
from the general prohibition on the taking of for- 
eign securities or foreign acceptances as collateral 
and omitted the prohibition of the House bill on 
loans for the exportation of cotton or wheat held 
by the Federal Farm Board or the Stabilization 
Corporation. 

The provision of the Senate bill relating to the 
creation of agricultural credit corporations by the 
Reconstruction Finance Corporation was retained, 
but that providing that the Comptroller General 
should be the comptroller of the Reconstruction 
Finance Corporation was omitted. 

The provisions of the Senate bill that loans 
made by the Reconstruction Finance Corporation 
and public works constructed should be subject to 
the conditions that no convict labor should be di- 
rectly employed, that no person should be permitted 
to work more than 30 hours in any one week, and 
that preference should be given ex-service men with 
dependents, were retained, but the provision that 
hand labor should be used wherever practicable, 
was omitted. 

The Senate public works program was adopted 
without substantial change but the Senate pro- 
visions for a special bond issue and sinking fund 
were eliminated. The House provision for the 
gasoline tax was also eliminated but the House 
provisions with respect to the sinking fund and the 
authority to finance the public works program 
under existing law were retained. The conference 
bill added that no part of the appropriation made 
by the bill for public works (except the amount 
appropriated for roads $120,000,000) and forest 
trails ($16,000,000)) should be expended if the 
Secretary of the Treasury certified to the President 
that the amount necessary for such expenditure is 
not available and could not be obtained upon rea- 
sonable terms. 

The principal objection to the bill, made by the 
President iv his veto message, was that it extended 
the authority of the Reconstruction Finance Cor- 
poration to make loans “for any conceivable pur- 
pose on any conceivable security to anybody who 
wants money.” This he held was bad in principle 
and unworkable in practice. This objection was 
removed in Public No. 302. 

4. The Law. On July 12, 1932, the day follow- 
ing the veto of H. R. 12445, new relief bills were 
introduced in both the House and the Senate. The 
House bill (H. R. 12946) as introduced followed the 
recommendations of the President in his veto mes- 
sage, but a provision was added on the flaor of the 
House requiring publicity of loans made by the 
Reconstruction Finance Corporation under the Re- 
construction Finance Corporation Act. The main 
provisions of the Senate bill, which was in the 
form of an amendment to H. R. 9642, were sub- 
stantially the same as the provisions of H. R. 12946, 
except for the publicity feature mentioned. The 
Senate bill also included certain provisions not 
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found in the House bill which will be discussed 
below. 

Title I of the bill agreed upon in conference 
and approved by the President (Public No. 302) 
is exactly the same as Title I of H. R. 12445 which 
was vetoed except that the interest rate on pay- 
ments to a municipality or political subdivision for 
relief purposes is fixed at 3 per centum per annum 
instead of being left to agreement between the 
Reconstruction Finance Corporation and_ the 
municipality or political subdivision. A provision 
contained in the Senate bill requiring a certificate 
of the chief executive officer of the municipality or 
political subdivision as to need and the inadequacy 
of its resources, in addition to a like certificate by 
the governor, was omitted. 

Title II of Public No. 302 provides for loans 
by the Reconstruction Finance Corporation to aid 
in financing self-liquidating projects as follows: 

(1) To States, municipalities, and public 
agencies to aid in financing projects authorized by 
Federal or State law. ; 

(2) To corporations formed for providing 
housing for families of low income, or for recon- 
struction of slum areas, which are regulated by 
State or municipal law. 

(3) To private corporations for construction, 
replacement, or improvement of bridges, tunnels, 
docks, viaducts, waterworks, canals, and markets, 
devoted to public use. 

(4) To private limited-dividend corporations 
to aid in financing projects for the protection and 
development of forests and other renewable natural 
resources, regulated by State law. 

Under the Act no project can be censidered to 
be self-liquidating if the construction cost is to be 
returned by means of taxation but loans may be 
made to aid in financing the construction of pub- 
licly-owned bridges for railroad, railway, and high- 
way uses, which are in part self-liquidating and in 
part liquidated by means of taxes imposed under 
laws enacted prior to the approval of the Act. Such 
loans as well as all others made by the Reconstruc- 
tion Finance Corporation must be fully and ade- 
quately secured and they may be made at any time 
prior to January 23, 1934 in the several States and 
in Puerto Rico and the Territories. The term of 
the loans is fixed at not exceeding three years with 
a right of extension to five years except in the case 
of loans for self-liquidating projects and to States, 
municipalities, etc., where they may be made for 
longer terms under certain circumstances. The 
labor provisions which were applicable under the 
vetoed bill in the case of loans by the Reconstruc- 
tion Finance Corporation are incorporated in Pub- 
lic No. 302 and apply with respect to loans for self- 
liquidating projects and publicity-owned bridges. 

The Reconstruction Finance Corporation is 
directed to make loans for financing sales of agri- 
cultural products in foreign markets but the limita- 
tion contained in the Senate bill prohibiting loans 
for financing sales of cotton owned by the Federal 
‘arm Board and the Cotton Stabilization Corpora- 
tion is retained. The corporation is also authorized 
to make loans to bona fide institutions, organized 
under the laws of any State or the United States 
and having resources adequate for their undertak- 
ings, for the purpose of enabling them to finance 


the carrying and orderly marketing of agricultural 
commodities and livestock produced in the United 
States. This provision was contained in the House 
bill. 

The Reconstruction Finance Corporation is 
also authorized to create agricultural credit cor- 
porations in the Federal land bank districts as was 
provided in the vetoed bill and the Secretary of 
Agriculture is directed to continue making loans 
to farmers under the Reconstruction Finance Cor- 
poration Act. The authority of the corporation 
under such Act is also extended to the District of 
Columbia, Alaska, Hawaii and Puerto Rico and the 
limitation upon loans by the corporation for new 
projects is removed. 

The Reconstruction Finance Corporation is re- 
quired to submit monthly reports of its activities 
and expenditures to the President, the Senate and 
the House, under this Act and also under the Re- 
construction Finance Corporation Act. 

The lending power of the corporation is in- 
creased under the Act by $1,800,000,000, and the 
limitation upon the amount to be loaned to any one 
borrower is substantially the same as under the 
Reconstruction Finance Corporation Act. 

It is also provided that no loan shall be ap- 
proved by the Reconstruction Finance Corporation, 
directly or indirectly, to any financial institution, 
any officer or director of which is a member of the 
board of directors of the corporation or has been 
such a member within twelve months preceding the 
approval of the loan. This provision was contained 
in the Senate bill. The Senate bill provided for the 
substitution of two appointive members on the 
board of directors of the corporation in place of the 
Governor of the Federal Reserve Board and the 
Farm Loan Commissioner. This provision is re- 
tained in Public No. 302 as well as a further pro- 
vision of the Senate bill permitting the Federal Re- 
serve Board upon affirmative vote of not less than 
five members to authorize the Federal reserve 
banks to discount for any individual, partnership, 
or corporation paper eligible for discount for mem- 
ber banks under the Federal Reserve Act if such 
paper is indorsed and otherwise secured to the satis- 
faction of the Federal reserve banks. The discounts 
are to be made only in unusual and exigent circum- 
stances and where adequate accommodations can 
not be secured from other banking institutions. 

Title III of Public No. 302, relating to the 
Federal public works program, is substantially the 
same as Title III of the vetoed bill. It makes an 
appropriation of $322,224,000 for public works con- 
struction and in addition authorizes an appropria- 
tion of $7,436,000 for construction and installation 
at certain specified military posts, air ports, and 
landing fields of technical building, utilities, and 
appurtenances. The program is to be financed 
under the provisions of existing law and no part 
of the amount appropriated (except for roads and 
forest trails) is to be expended if the Secretary of 
the Treasury certifies to the President that the 
amount necessary for such expenditure is not avail- 
able and can not be obtained upon reasonable terms. 
The labor provisions which are applicable in the 
case of loans by the Reconstruction Finance Cor- 
poration likewise apply with respect to public 
works construction. 
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By Frank S. BRIGHT 
Chairman Publicity Committee District of Columbia Bar Association 


HEN I was a boy I had made up my mind 

I did not care to go to the World’s Fair at 

Chicago and then one day I read in the Cen- 
tury this statement by Richard Watson Gilder: “I 
had made up my mind it was not worth while to 
go to the Chicago Fair but business took me from 
New York to San Francisco and on my way back 
I stopped off at Chicago to take a glimpse at the 
Fair. Don’t miss it. It is worth a journey across 
the continent if one has time to do no more than 
walk through the grounds.” I went to Chicago 
and found all Mr. Gilder said was true. 

If you are thinking you are not coming to 
Washington, I say to you, as Mr. Gilder said of 
the Fair: “It is worth crossing the continent just 
to walk through Washington.” Change your mind 
(as I did about the Fair) and come to the Conven- 
tion in October. 

Perhaps you will say, “Washington is an old 
story to me,” but perhaps in the many visits you 
have made you have not seen it with the seeing 
eyes through which we of the host associations are 
ready and eager to show it to you. 

Dr. Holmes said: “The only way to see the 
3ritish Museum is to be brought into the neigh- 
borhood as a child, live to old age in the neigh- 
borhood and go every day to the Museum” and 
this is true of Washington. But we are offering 
the members of the American Bar Association a 
thousand of the most intelligent guides and we 
hope to do for you, at least in some small measure, 
what the British did for those of us who went to 
London in 1924. 

Did you ever pause to think what a symbol of 
your country Washington City is? There were 
Lexington and Concord and Philadelphia and the 
Declaration and the Constitution and from these 
and all the other great events of our really very 
short history the spirit has been preserved in per- 
manent form in your Capital, for it is as much 
yours as it is ours who live there day by day. 

The Constitution divided our powers into leg- 
islative, executive and judicial. The Capitol en- 
folds all of our legislative powers, the White House 
is the heart of our executive powers and if you 
come to the Annual Convention you will participate 
in the laying of the cornerstone of the building 
for the Supreme Court which is to house the ulti- 
mate of our judicial powers. 

What shrines there are in Washington! In 
the Library of Congress one finds the Declaration 
and Constitution set out so that all may see them. 
It is true of course that freedom did not begin with 
these papers, but it is certain that it was never 
before documented as it is in these priceless muni- 
ments of our title to liberty. 

A poet and sculptor recently said of the Wash- 
ington Monument: “Bathed in the soft lights 
thrown upon it after the night has settled down, 
the Washington Monument is the forefinger of the 


Republic pointing the country to the high aspira- 
tions of the stars.” 

Some years ago I asked an architect who spent 
four years in Paris studying his profession, if any 
one could behold lovelier visions than could be seen 
by a person standing in the center of the Place de 
la Concorde on a sunny August afternoon and 
turning slowly around to look in all directions. He 
answered, “Yes, the same place if it is sunset of 
an October day.” I asked: “Is there anything 
lovelier than that?” and he answered, “The Lincoln 
Memorial as the sun sinks behind it any day.” What it 
typifies! Do you know and have you ever been 
in the small telegraph office in the Winder Build- 
ing where Lincoln went night after night to get 
news of those terrible internecine battles? 

Perhaps the South claims you and you claim 
the South. There is a new Arlington and there is 
to be seen on its walls murals over the rear en- 
trance painted by Robert E. Lee himself. Arling- 
ton is the outstanding example of that clause in our 
Constitution which forbids a bill of attainder. 
Stratford, too, is open at last to the public, and 
full of interest because it was the birthplace of 
Robert E. Lee and so many of his great and famous 
ancestors. 

Will you start at Pennsylvania Avenue and 
walk south with me along 17th Street? First we 
come to the Art Gallery, next to the Red Cross 
Building, next to the D. A. R. Building and next 
to the Pan American Building. Nowhere else in 
the world can one see four magnificent buildings 
side by side, each devoted to a spiritual ideal—the 
arts, mercy, patriotism and fraternity among na- 
tions. Isn’t this some small answer to those who 
say “Money-mad America.” 

There is a new highway to Mount Vernon. 
First you cross the Memorial Bridge. It is the 
final link between the North and the South—a link 
not of rusting steel but of eternal granite, heading 
straight from the Lincoln Memorial to Arlington. 
But crossing it you turn left at the southern end 
and traverse the new memorial highway along the 
broadening Potomac to the gates of Mount Ver- 
non. You enter and eventually stand beside the 
unostentatious sepulcher of the “Rock of Ages” of 
our beloved country. 

Are you saying to yourself: “This is all an 
old story to me?” It may be, but is it to that 
lovely young daughter of yours, or that sturdy 
boy? If Washington is an old tale to you, think 
what a joy it would be to you to tell the story to 
them and set them aflame with love for their coun- 
try which so needs the love of all of us. 

We shall tell you later in detail of the interest- 
ing events that we shall have to offer you but we 
are certain if you will only come to our party as 
you turn your faces homeward you will say: 
“Washington the greatest exhibit of them all.” 
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TENTATIVE PROGRAM FOR THE FIFTY-FIFTH 


ANNUAL 


MEETING 





Wednesday Morning, October 12, at 10 O’clock 
Constitution Hall 


Address of Welcome. 

Annual Address by the President of the Asso- 
ciation. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 


Wednesday Afternoon, October 12, at 2:30 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 


Address by Hon. Kimbrough Stone, Senior 
United States Circuit Judge of the Eighth Circuit. 
Statement concerning the work of the Ameri- 
can Law Institute, William Draper Lewis, Director. 
Report of Special Committee on Coordination 
of the Bar, Jefferson P. Chandler, Los Angeles, Cal. 


REPORTS OF SECTIONS 


Comparative Law Bureau, William M. Smith- 
ers, Philadelphia, Pa. 

Conference of Bar Association 
Philip J. Wickser, Buffalo, N. Y. 

Criminal Law & Criminology, Justin Miller, 
Durham, N. C. 

Judicial Section, Carrington T. Marshall, Co- 
lumbus, Ohio. 

Legal Education & Admissions to the Bar, 
John Kirkland Clark, New York City. 

Mineral Law, James C. Denton, Tulsa, Okla- 
homa. 

Patent, Trademark & Copyright Law, Charles 
H. Howson, Philadelphia, Pa. 

Public Utility Law, Frank A. Reid, New York 
City. 

National Conference of Commissioners on Uni- 
form State Laws, William M. Hargest, Harrisburg, 
Pa. 


Wednesday Evening, October 12, at 8:30 O’clock 
Constitution Hall 


Delegates, 


Election of General Council. 
Address (Speaker and subject to be announced 
later). 
10 P. 
Hotel. 
Thursday Morning, October 13, at 10 O’clock 


Laying of Cornerstone of United States Su- 
preme Court Building. 

Guy A. Thompson, President of American Bar 
Association presiding. 

Address on behalf of the Bar of the Supreme 
Court by John W. Davis, New York City. 

Response on behalf of the Supreme Court by 
the Chief Justice of the United States. 

Music by United States Marine Band. 


Thursday Afternoon, October 13, at 2:30 O’clock 
Assembly Room, U.S. Chamber of Commerce Building 
Address by Hon. William D. Mitchell, Attor- 


M.—President’s Reception. Mayflower 


ney General of the United States, “Reform in Fed- 
eral Criminal Procedure.” 


REPORTS OF COMMITTEES 


American Citizenship, F. Dumont Smith, 
Hutchinson, Kansas. 
International Law, James Grafton Rogers, 


Washington, D. C. 

Jurisprudence & Law Reform, Paul Howland, 
Cleveland, Ohio. 

Uniform Judicial Procedure, George W. Mc- 
Clintic, Charleston, W. Va. 

Federal Taxation, Robert E. Coulson, New 
York City. 

Judicial Salaries, Alexander B. Andrews, Ra- 
leigh, N. C. 

Admiralty & Maritime Law, Alfred Huger, 
Charleston, S. C. 

Commerce, Rush C. Butler, Chicago, Illinois. 

Publicity, Walter H. Eckert, Chicago, Illinois. 

Memorials, William P. MacCracken, Jr., Wash- 
ington, D. C. 


Thursday Evening, October 13 
(Program to be announced later.) 


Friday Morning, October 14, at 10 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 
REPORTS OF COMMITTEES 


Aeronautical Law, George B. Logan, St. Louis, 
Mo. 

Communications, Louis G. Caldwell, Washing- 
tou, 2. €. 

Professional Ethics & Grievances, 
Francis Howe, Chicago, III. 

Supplements to Canons of Professional Ethics, 
Hugh M. Morris, Wilmington, Delaware. 

Unauthorized Practice of the Law, John G. 
Jackson, New York City. 

Practice of Law in District of Columbia, Wil- 
liam C. Sullivan, Washington, D. C. 

Commercial Law and Bankruptcy, Jacob M. 
Lashly, St. Louis, Mo. 

Insurance Law, Merritt U. Hayden, Detroit, 
Michigan. 

Legal Aid Work, Reginald Heber Smith, Bos- 
ton, Mass. 

Change of Date of Presidential Inauguration, 
Jesse A. Miller, Des Moines, Iowa. 

Noteworthy Changes in Statute Law, Joseph 
P. Chamberlain, New York City. 


Thomas 


Friday Afternoon, October 14, at 2:30 O’clock 
Assembly Room, U. S. Chamber of Commerce Building 


Address by Hon. Hatton W. Sumners, Chair- 
man of the Judiciary Committee of the House of 
Representatives, “Are We Observing the Natural 
Laws which Govern Governments?” 

Award of American Bar Association Medal. 

Nomination and Election of Officers. 

Miscellaneous Business. 
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arRis & Ewinc 


Constitution Hall, Washington, D. C., Where Annual Meeting Will Be Opened Oct. 12 





Friday Evening, October 14, at 8:30 O’clock 
Constitution Hall 
(Program to be announced later.) 
Saturday, October 15 


All day trips to points of interest for members, 
who will be guests of Local Associations. 

3oat and motor trips to Mt. Vernon. 

Motor trips to Alexandria, Arlington, Annapo- 
lis, Laurel Races, etc. 

(Completed program to appear in later an- 
nouncements. ) 


Saturday, October 15, at 7:30 P. M. 

Annual Dinner, Mayflower Hotel. 

Guy A. Thompson, President of American Bar 
Association, toastmaster. 

Speakers: 

Frank J. Hogan, President of District of Co- 
lumbia Bar Association. 

Owen J. Roberts, Associate Justice of 
Supreme Court of the United States. 

Owen D. Young, of New York; W. F. Lilles- 
ton, of Wichita, Kansas. 

The in-coming President of the American Bar 
Association. 


the 


Tentative Programs of Committees, 
Sections and Other Organizations 
Standing Committee on Commerce 
United States Chamber of Commerce Building 
Tuesday, October 11, 10:00 A. M. 


Rush C. Butler, Chairman, presiding. 
Subject: Federal Anti-Trust Laws. 
Addresses by: 

James W. Gerard, New York City. 
David L. Podell, New York City. 


2:00 P. M. 


Joint Session with Mineral Law Section, Grill Room, 
Mayflower Hotel 


James C. Denton, Chairman, Mineral Law Sec- 
tion, Presiding. 

Discussion of Amendments to Federal Anti- 
Trust Laws. 


Speakers: 

Address by Walker D. Hines, New York City. 

Address by Francis Wilson, Santa Fe, New 
Mexico, on the subject of “Interstate Compacts 
Under the Constitution—Past Uses and Future 
Possibilities.” 

Address by Gerard Swope, President of Gen- 
eral Electric Company, New York City. 

General Discussion opened by Rush C. Butler, 
Chairman of Committee on Commerce, and Walter 
F. Dodd, Chairman of Committee on Conservation 
of Mineral Resources, Mineral Law Section. 





Standing Committee on Communications 
Chinese Room, Mayflower Hotel 
Monday, October 10, at 10:00 A. M. and 2:00 P. M. 


Louis G. Caldwell, Chairman, presiding. 
Open meeting for general discussion of sub- 
jects covered by report of the Committee. 


Special Committee on Unauthorized Practice of 
the Law 


United States Chamber of Commerce Building 
Tuesday, October 11, at 2:00 P. M. 


John G. Jackson, Chairman, presiding. 

Consideration of “The Relation of Collection 
Agencies, Credit Associations and Law Lists to the 
Legal Profession.” 
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Addresses by Robert A. B. Cook, Boston, 
Mass., and Jacob M. Lashly, St. Louis, Mo. 
General Discussion. 


National Conference of Commissioners on Uniform 
State Laws—Forty-Second Annual Meeting 


Mayflower Hotel, Washington, D. C. 


Tuesday, October 4, to Monday, October 10, 
inclusive, 1932 


Tuesday, October 4 
9:00 A. M. 
Meeting of Executive Committee. 
10:30 A. M. 
First Session of Conference. 
1. Address of Welcome. 
2. Response Thereto. 
3. Roll Call. 
4. Reading of Minutes of Last Meeting. 
5. Announcement of Appointment of Nomi- 
nating Committee. 
6. Address of the President. 
2:00 P. M. 
7. Report of the Treasurer. 
8. Report of the Secretary. 
9. Report of the Executive Committee. 
10. Reports of Standing Committees: 
(a) Legislative. 
(b) Public Information. 
(c) Appointment of and Attendance by 
Commissioners. 
11. Reports of General Committees: 
(a) Legislative Drafting. 
(b) Uniformity of Judicial Decisions. 
12. Reports of Sections: 
(a) Uniform Commercial Acts Section. 
(b) Uniform Property Acts Section. 
(c) Uniform Public Law Acts Section. 
(d) Uniform Social Welfare Acts Section. 
(e) Uniform Corporation Acts Section. 
(f) Uniform Torts and Criminal Law 
Acts Section. 
(g) Uniform Civil Procedure Acts Section. 
13. Report of Committee on Amendments of 
Uniform Commercial Acts. 
14. Report of Committee on Uniform Bank Col- 
lection Act. 
15. Report of Committee on Uniform Sale of 
Securities Act. 
16. Report of 
Transfer Act. 
17. Report of Committee on Uniform Trust Re- 
ceipts Act. 
18. Report of Committee on Uniform Principal 
and Income Act. 
19. Report of Special Committee on Uniform 
Land Registration Act. 
20. Report of Committee on Uniform Acts Com- 
prising the Motor Vehicle Code. 
21. Report of Committee on Uniform State In- 
heritance Act. 
22. Report of Special Committee on Uniform 
Act for Compacts and Agreements between States. 
23. Report of Committee on Uniform Marriage 
and Divorce Acts. 
24. Report of 


Committee on Uniform Stock 


Committee on Amendments of 


Uniform Criminal Extradition Act. 
25. Report of Committee on Uniform Firearms 


Act. 









26. Report of Special Committee on Uniform 
Criminal Statistics Act. 

27. Report of Committee on Uniform Act to Se- 
cure the Attendance of Witnesses from Without the 
State in Criminal Cases. 

28. Report of Committee on Uniform Notice of 
Probate Act. 

29. Report of Special Committee on Uniform 
Acts Regarding Evidence. 

30. Report of Special Committee on Statute of 
Limitations Act. 

31. Report of Special Committee on Cooperation 
with American Law Institute. 

Wednesday, October 5 
10:00 A. M. 


Consideration of Draft of Uniform Acknowledg- 
ment of Instruments Act. 

Consideration of Draft of Uniform Civil Deposi- 
tions Act. 

2:00 P. M. 

Consideration of Draft of Uniform 
Lien Act. 

Consideration of Draft of Uniform Act to Estab- 
lish Wills Before Death of Testator. 


Thursday, October 6 
10:00 A. M. 


Consideration of Draft of Uniform Foreign Cor- 
porations Act. 


Mechanics’ 


2:00 P. M. 
Consideration of Draft of Uniform Cooperative 
Marketing Act. 
Friday, October 7 
10:00 A. M. 
Consideration of Draft of Uniform Aeronautical 
Code. 
Consideration of Draft of Uniform Airports Act. 
Consideration of Draft of Uniform Real Property 
Act. 
2:00 P. M. 
Consideration of Draft of Uniform Trust Admin- 
istration Act. 
Consideration of Draft of Uniform Intestacy Act. 
Consideration of Draft of Uniform Trust Ac- 
counting Act. 
4:00 P. M. 
Reports of Committees on Memorials. 
Saturday, October 8 
10:00 A. M. 
Consideration of Draft of Uniform Automobile 
Liability Security Act. 
Monday, October 10 
10:00 A. M. 
Consideration of Draft of Uniform Machine Gun 
Act. 
Consideration of Proposed Amendments of Uni- 
form Criminal Extradition Act. 
Consideration of Draft of Uniform Narcotic Drug 
Act. 
2:00 P. M. 
Unfinished and New Business. 
Adjournment. 


Comparative Law Bureau 
Mayflower Hotel 
Tuesday, October 11 
1:00 P. M.—Meeting of Council. 
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2:00 P. M.—Meeting of Bureau. 


Conference of Bar Association Delegates 
Ball Room, Mayflower Hotel 


Monday, October 10, Morning Session, 10 O’clock 


Chairman’s Report. 

Business Session. 

Reports of Committees. 

Address by Stuart H. Perry, Judicial Selection 
in Its Relation to the Press, the Legal Profession 
and a Coordinated Bar. 

General Discussion to be led by Mr. A. V. Can- 
non, Chairman of Committee on Judicial Selection, 
and Mr. Andrew R. Sherriff, Chairman of Commit- 
tee on Cooperation between Press and Bar. 





Luncheon at Mayflower Hotel. 


Afternoon Session, 2:00 O’clock 


Topic: Coordination of the Bar. 

Addresses discussing this problem from vary- 
ing points of view: 

Samuel Seabury, President, New York State 
Bar Association, a voluntary State Association. 

John W. Davis, President, Association of the 
Bar of the City of New York, a metropolitan Local 
Association. 

Earle W. Evans, Chairman, General Council of 
the American Bar Association, a National volun- 
tary Association. 

Charles A. Beardsley, Ex-President California 
State Bar, an incorporated State Association. 

General Discussion to be led by Conference 
Committee on Bar Reorganization, Robert H. Jack- 
son, Chairman. 

Presentation and analysis of any concrete pro- 
posals by delegates. 





Annual Dinner in conjunction with American 
Judicature Society, Mayflower Hotel, 7 P. M. 


Section of Criminal Law and Criminology 
Chinese Room, Mayflower Hotel 


Tuesday, October 11, 1932 
10:00 o’clock A. M. 
Meeting of Council. 
2:00 o’clock P. M. 
Justin Miller, Chairman, presiding. 
Report of Chairman and Secretary. 


REPORTS OF COMMITTEES 


Cooperation with American Law _ Institute, 
Howard B. Warren, Shreveport, La. 

Psychiatric Jurisprudence, Rollin M. Perkins, 
Iowa City, Iowa. 

Medico-Legal Problems, Albert J. Harno, Ur- 
bana, Illinois. 

Mercenary Crime, George A. Bowman, Mil- 
waukee, Wisconsin. 

Cooperation with American Prison Associa- 
tion, James J. Robinson, Bloomington, Ind. 

Examination of Code of Criminal Procedure 
prepared by American Law Institute, J. Weston Al- 
len, Boston, Mass. 

Training and Selection of Personnel in Admin- 
istration of Criminal Justice, John Barker Waite, 
Ann Arbor, Mich. 

Appointment of Nominating Committee. 









8:00 o’clock P. M. 

Address by Charles L. Chute, New York City, 
Secretary of the National Probation Association 
“Juvenile Probation.” 

Address by Charles E. Hughes, Jr., New York 
City, President of the National Probation Associa- 
tion, “Adult Probation.” 

Discussion. 

Report of Nominating Committee. 

Election of Officers. 


Judicial Section and National Conference of 
Judicial Councils—Joint Meeting 
Ball Room, Mayflower Hotel. 
Tuesday, October 11, 1932 
Morning Session, 10:00 O’clock 

Carrington T. Marshall, Chief Justice of the 
Supreme Court of Ohio, Chairman of the Judicial 
Section, presiding. 

Afternoon Session, 2:00 O’clock 

James W. McClendon, Chief Justice of the 
Court of Civil Appeals of Texas, Chairman of the 
National Conference of Judicial Councils, presiding. 

Evening Session 7:00 O'clock 

Annual Dinner for Members, Ladies 
Guests. 

The program, which will be announced in 
detail later, will center on methods of securing 
more accurate and complete information concern- 
ing the activities of the courts of this country. 
Major attention will be given to judicial statistics 
with particular reference to definitive action for the 
improvement of periodic reporting by the courts. 

A pamphlet giving detailed plans for a compe- 
tent system of judicial criminal statistics on a na- 
tion-wide basis is being prepared by experts in the 
field. It will be printed and distributed in advance 
of the meeting. Discussion of the pamphlet will 
be one of the features of the program. 

There will be brief ten-minute reports by rep- 
resentatives of various judicial councils on the pres- 
ent status and future plans of their work in judicial 
statistics. In addition, at least twelve representa- 
tives of educational institutions and of agencies 
concerned with the gathering of judicial statistics 
will report briefly on their activities in this field. 

Final acceptances have not been received to all 
invitations sent out to speakers. Among the speak- 
ers will be: 

Hon. William D. 
of the United States. 

Hon. Robert P. Lamont, Secretary of Com- 
merce. : 

Dean Roscoe Pound, Law School of Harvard 
University. 

Dean Leon Green, Northwestern University 
School of Law. 

Judge Harold B. Wells, the New Jersey Court 
of Appeals. 

A member of the United States 
Court. 


and 


Mitchell, Attorney General 


Supreme 


Section of Legal Education and Admissions to the 
Bar 


United States Chamber of Commerce Building 
Tuesday, October 11, 2:00 P. M. 
John Kirkland Clark, Chairman, presiding. 
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Address by the Chairman. 

General Subject: “Overcrowding of the Bar and 
What Should be Done about It.” 

Addresses by Dean Young B. Smith of the School 
of Law, Columbia University, and Judge William 
Clark, of the United States District Court for the 
District of New Jersey. 

An additional speaker will be announced later. 

Discussion. 


Election of Officers. 


Section of Mineral Law 
Grill Room, Mayflower Hotel 


Tuesday, October 11, 10:00 A. M. 

James C. Denton, Chairman, presiding. 

Reading of Minutes. 

Disposition of routine matters. 

Appointment of Nominating Committee. 

Address by Honorable H. D. Rummel, Charles- 
ton, West Virginia, on “Constitutional Powers of 
Congress Over the Production of Natural Re- 
sources and Their Shipment in Interstate Com- 
merce.” 

Address by Mr. W. P. Z. German, of Tulsa, 
Okla., on the subject of “Conservation and Analy- 
sis of Champlin Decision.” 

Report of Nominating Committee. 

Report of Committee on Conservation of Min- 
eral Resources. 

Reports of State Committees. 

2:00 P. M. 

Joint Session with Committee on Commerce 

Discussion of Amendments to Federal Anti- 
Trust Laws— 

Speakers: 

Address by Walker D. Hines, New York City. 

Address by Francis Wilson, Santa Fe, New 
Mexico, on the subject of “Interstate Compacts 
Under the Constitution—Past Uses and Future 
Possibilities.” 

Address by Gerard Swope, President of Gen- 
eral Electric Company, New York City. 

General Discussion opened by Rush C. Butler, 
Chairman of Committee on Commerce, and Walter 
F. Dodd, Chairman of Committee on Conservation 
of Mineral Resources, Mineral Law Section. 


Section of Patent, Trademark and Copyright Law 
Auditorium, Department of Commerce Building 
Monday and Tuesday, October 10 and 11 
Charles H. Howson, Chairman, presiding. 

Sessions will be held at 10:00 A. M. and 2:00 
P. M. each day and reports of Section Committees 
will be presented and considered. 
Tuesday, October 11, 7:00 P. M., Grill Room, 
Mayflower Hotel 
Annual Dinner for members, ladies and guests. 


Section of Public Utility Law 
United States Chamber of Commerce Building 
Monday and Tuesday, October 10 and 11, 1932 
Monday, 9:00 A. M. 
Meeting of the Council. 
Opening Session, 10:00 A. M. 
Call to order by Chairman. 
Address of Welcome, by Hen. Joseph B. East- 


man, Interstate Commerce Commission, Washington, 
m <. 

Address by Chairman, Frank A. Reid, New 
York, N. Y. 

Report of Standing Committee as to Develop- 
ments During the Year in the Field of Public Util- 
ity Law. Harry J. Dunbaugh, Chicago, Illinois, 
Chairman. 

Report of Special Committee on the Boundaries 
between State and Federal Regulatory Powers over 


Public Services, and the Fundamental Conse- 
quences of Extending the Federal Authority. 


George Roberts, New York, N. Y., Chairman. 

Report of Special Committee on the Nature of 
the Functions of State Commissions; the Extent to 
which they should Act Quasi Judicially; the Im- 
provement of Procedure in Litigation before Com- 
missions, and the Status and Tenure of the Mem- 
bers and Staffs of the Commissions. Albert J. 
Stearns, Augusta, Maine, Chairman. 

Discussion of Addresses and 
ports. 

Adjournment. 

Second Session, 2:15 P. M. 

Address (Speaker and subject to be announced 
later). 

Report of Special Committee on the Law of 
Valuing Utility Property taken under the Exercise 
of Eminent Domain, with especial reference to Sev- 
erance Damages where part of an Interconnecting 
System is taken. Richard J. Smith, New Haven, 
Connecticut, Chairman. 

Report of Special Committee on the Scope and 
Standards of Accounting Regulations Prescribed 
for Public Utilities, with especial reference to “Re- 
capture,” Security Issues, Merchandising and the 
Effect of Accounting Regulations upon Property 
Rights in General. George R. Grant, Boston, Mass., 
Chairman. 

Discussion of Address and Reports. 

New Business. 

Adjournment. 


Committee Re- 


Tuesday 
Third Session, 10:00 A. M. 

Address by Professor Philip Cabot of the Har- 
vard Graduate School of Business Administration 
on the Handling of Rate Questions before Commis- 
sions along Economic and Business Lines rather 
than along the Technical Lines of a Law Suit. 

Address by Mr. David E. Lilienthal, of the 
Public Service Commission of Wisconsin, on the 
Extent to which the States can and should Regu- 
late Holding and Supervision Companies, particu- 
larly as respects Transactions and Relations be- 
tween Operating Companies and Holding or Super- 
vision Companies or other Operating Companies in 
the same Group. 

Report of Special Committee on the Applica- 
bility to Public Utilities, especially in the Field of 
Transportation, of Anti-Trust Laws and the Fun- 
damental Principles underlying Same in the light 
of Development of Regulatory Control and of New 
Economic Conditions. R. V. Fletcher, Chicago, 
Ill., Chairman. 

Discussion of Addresses and Report. 

Report of Nominating Committee and Election 
of Officers. 

(Continued on page 615) 
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THE NORRIS BILL AND THE 
BURDEN OF PROOF 

In an editorial in the May issue of the 
Journal, referring to the move to destroy or 
cripple the existing federal jurisdiction 
based on diversity of citizenship, we said: 
“The presumption is certainly in favor of 
the law which has the sanction of a long 
continuance. The burden of proof is over- 
whelmingly on those who propose to change 
it.’ And we added: “Those who are urg- 
ing the [Norris] bill have totally failed to 
sustain this burden.” 

Striking confirmation of this view is 
furnished from a source that can hardly be 
challenged on the ground of alleged corpor- 
ation affiliations or of any other sort of bias. 
We refer toa “Preliminary Analysis of Con- 
current Jurisdiction,’ by Professors Hessel 
E. Yntema and George H. Jaffin of the In- 
stitute of Law, Johns Hopkins University, 
originally published in the University of 
Pennsylvania Law Review for May, 1931. 
The study is done in the truly objective style 
of the scientific investigator in the legal field, 
and it criticizes the arguments of both sides 
impartially. But there is no hesitation in 
stating the conclusion that the matter is one 
which has not been sufficiently studied to 
bring out the facts as to the essential propo- 
sitions on which the demand for change is 
based, and that “the argument in Congress, 
directed to the limitations of the federal 
jurisdiction in cases involving citizens of 
different states,” has not passed the stage of 
mere preliminary opinion. 

This proposal, according to the study 
in question, “has been favorably reported by 
the Senate Judiciary Committee, without 











the benefit of a hearing. Obviously, the 
considerations advanced in the committee 
report, namely (a) that the expense attend- 
ant upon Federal litigation will be saved to 
the parties and inequality of litigating 
power as between the resident individual 
and the foreign corporation eliminated, (b) 
that the jurisdiction unreasonably ‘makes 
property rights more valuable than human 
rights,’ and (c) that the congestion in the 
federal courts will be thereby substantially 
relieved, are still to be examined, even for 
legislative purposes.” 

Just how great is the need for further 
examination before even considering legis- 
lative action is strikingly illustrated by cer- 
tain statistics in the Appendix bearing on 
the argument that abolition of the jurisdic- 
tion based on diversity of citizenship will 
help to relieve the congestion in the Federal 
Courts. Referring to a statement by Pro- 
fessor Felix Frankfurter in an article in the 
Cornell Law Quarterly (13 Corn. L. Q. 523) 
that “an examination of ten recent volumes 
of the Federal Reporter shows that out of 
3618 full opinions, 959, or 27 per cent, were 
written in cases arising solely out of divers- 
ity of citizenship,” Professors Yntema and 
Jaffin challenge the high percentage as 
follows: 

“The statement was repeated on at least three 
occasions and has seemingly been accepted as 
authoritative in practical discussion. In view of 
the divergence between this estimate and pre- 
liminary findings from other sources, an effort was 
made at verification. In the first instance, the 
Annual Reports of the Attorney General of the 
United States were consulted, and the results are 
in part indicated below in Table I, which covers 
the period from 1904 when the present classifica- 
tion was introduced. In addition, a careful study 
was made of the cases in the ten volumes of the 
Federal Reporter (13-22 inclusive, 2d series), on 
which the statement was based, and the results are 
summarized in Table II. In both instances, the 
enumeration is of cases in the federal district courts 
and, in the second table, particular care was taken 
to discriminate those cases in which diversity of 
citizenship was the sole ground of federal jurisdic- 
tion. 


“Our estimate, which is subject to revision as 
better evidence becomes available, is, therefore, 
that the diverse-citizenship cases constitute at 
present something like five per cent of the total 
litigation in the federal district courts, instead of 
27%. This does not seem excessive, as the per- 
centage of private civil cases has not exceeded 
12.4% in the past eight years and, in the reports 
consulted, the ‘diversity’ cases form less than a 
third of the private civil cases.” 


A further examination of the figures 
for cases filed in the Federal District Courts 
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of the United States (excluding Alaska, 
Hawaii and Porto Rico) 1904-1930 results 
in this pertinent conclusion: 

“For the present, the figures do not warrant 
the assumption that the federal courts have been 
called upon to bear a disproportionate share of civil 
litigation,—rather the contrary. And they clearly 
indicate that the expansion of federal trial litiga- 
tion has been most disproportionate in the cases 
to which the United States is a party, criminal and 
civil. The general statistics may be deceptive, but 
they do not tend to show that the diverse-citizen- 
ship cases, only a fraction of private litigation in 
the federal courts, bulk at all large in the total, 
whether absolutely, proportionately or prospec- 
tively.” 

The article offers a suggestion of the 
lines which an inquiry to provide the basis 
for impersonal analysis and verification of 
the asserted facts might well take, at least 
in the initial stages. The suggestion is 
frankly put on the ground that “a brief ex- 
amination of the contemporary discussion, 
political, historical and doctrinaire, as to 
the jurisdiction of the federal cqurts between 
citizens of different states has thus led to 
the conclusion that it has been conducted 
predominantly on the level of individual, in- 
tuitive opinion.” With this portion of the 
very interesting article we have not the 
space to deal. Enough has been said, how- 
ever, to make it clear that no case has been 
made out to overcome the burden of proof 
resting on those who would change the law, 
and to suggest that those who want it 
changed should consider the advisability of 
substituting established facts for their 
present “individual, intuitive opinions.” 





THE PROPOSED AMENDMENTS 

We print in this issue a number of pro- 
posed amendments to the Constitution and 
By-Laws of the Association which are 
worthy of the careful consideration of the 
members. Broadly speaking, they are de- 
signed to gear the organization more 
closely together for action and to add to the 
power and significance of certain offices. 

First there is the General Council, 
whose members are to be elected for a term 
of three years, instead of for one year, as 
at present. In place of the silence as to its 
powers in the present Constitution—save as 
to its functions as a committee on nomina- 
tions for office—there is the explicit state- 
ment that “it shall have power to consider 
any question affecting the interest and gen- 
eral welfare of the Association and, with 
the consent of the Executive Committee, to 
report its conclusions and recommendations 








thereon to the Association.” There is also 
a provision for special meetings of the Gen- 
eral Council, which is lacking in the present 
instrument. 

Here we have the beginning of a real 
deliberative body, representative of all the 
States, which may be of great service to the 
organization and the profession. It has been 
felt for years that the powers and oppor- 
tunities of the office were not commensurate 
with its dignity in the constitutional scheme 
of the organization, and the proposed 
amendment is designed to cure that defect. 
The members are to be elected, as at pres- 
ent, at an Annual Meeting. Various sug- 
gestions have been made for making them 
more directly representative by committing 
their election to the vote of all the members 
of the Association in the respective States, 
but the proposed amendment does not go so 
far. It may be that something of the sort 
will be worked out later, which will reconcile 
the differences of opinion which now exist 
between those who favor a selection of the 
Council by a vote of all the members of the 
Association in the particular State and those 
who insist that only those who attend the 
Annual Meeting may have a voice in its se- 
lection. 

Instead of the Local Council in each 
State, the. amendment proposes to create a 
State Council. This is more than a 
change in name. The members of these 
bodies are to be “annually elected by the 
members of the Association residing in each 
state” —thus giving all the members at their 
homes an opportunity to have a part in se- 
lecting these officials. The State Council is 
to be hooked up with the rest of the organ- 
ization more closely by having the member 
of the General Council for each State act as 
its Chairman, and by the provision that it is 
“to further the interests of the American 
Bar Association in the states in such man- 
ner as may be suggested by the General 
Council with the approval of the Executive 
Committee.” In addition, the proposed 
amendment contemplates engaging the 
State Councils more fully in the activities 
of the Association, by having the Executive 
Committee refer such questions to them for 
their consideration, advice and recom- 
mendations as it may deem proper. 

The Vice-Presidents, under another 
proposed amendment, will be elected from 
each United States Judicial Circuit, instead 
of from the States, thus diminishing their 
number and increasing their importance. 
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Sustained While 
Temporarily Working in Another State 
By Epcar Bronson ToLMAN* 
ejectment to recover possession from the collateral rel- 


Res Judicata—Application of Rule Where Judg- 
ment Pleaded in Bar Rests on Decree 
Which Has Been Reversed 


The reversal of a decree in an interpleader suit which 
erroneously construed a will, and which in an ejectment 
suit between the same parties had been pleaded and held to 
be an adjudication of rights as to real estate under the 
same will, does not impair or affect the judgment in eject- 
ment. Nor can a new ejectment suit be brought after such 
reversal, The only remedy was a timely appeal from the 
judgment in ejectment. 

Reed v. Allen, Adv. 
532. 

The question involved in this case related to the 
application of the doctrine of res judicata. The dis- 
pute which gave rise to the question concerned the will 
of Silas Holmes who devised his real estate, in the 
event of the death of his daughter “without issue” to 
his nephew and to his brothers and sisters then living 
in equal shares. Upon the testator’s death a contro- 
versy arose between his grandson, Allen, who was his 
sole surviving descendent, and the nephew and brothers 
and sisters. An interpleader suit followed to deter- 
mine the distribution of rents, which resulted in a de- 
cree on July 24, 1925, by the Supreme Court of the 
District of Columbia holding that the nephew and 
brothers and sisters were entitled to the rents, since the 
will meant that they were to have the real estate if his 
daughter died “without leaving a child her surviving.” 
The daughter had died leaving a grandson, but no child 
her surviving. Subsequently, on January 3, 1927, the 
Court of Appeals reversed this, holding that since the 
daughter had died leaving issue, the will became in- 
operative as to the real estate and that an intestacy had 
occurred in respect thereof. 

In the meantime the collateral relatives (the 
nephew and brothers and sisters) brought ejectment 
against the heir to recover possession of the real es- 
tate, relying solely upon the will and the decree of 
July, 1925. The defendant, admitting the decree, 
pleaded that an appeal therefrom was pending un- 
determined, and on demurrer to the plea the plaintiffs 
recovered judgment. No appeal was prosecuted from 
that judgment. 

Thereafter and in December, 1927, after reversal 
of the decree in the interpleader suit, the heir, who had 
been defendant in the first ejectment suit, brought 


*Assisted by JAMEs L. 


Op. 749; Sup. Ct. Rep. Vol. 
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atives. The latter pleaded in bar the judgment ren- 
dered in their favor in the first ejectment suit, and the 
heir filed a replication showing the relation between 
that action and the interpleader suit and alleging the 
reversal of the decree in the latter suit. The Supreme 
Court of the District sustained a demurrer to the repli- 
cation and gave judgment for the collateral relatives, 
but the Court of Appeals reversed and gave possession 
to the heir. On certiorari the judgment was reversed 
by the Supreme Court, with three Justices dissenting. 

The majority opinion was delivered by Mr. Jus- 
TICE SUTHERLAND, and proceeded upon the ground that 
the proper application of the doctrine of res judicata 
required that judgment in the first ejectment suit, from 
which no appeal had been taken, should control the 
second ejectment suit. Expressing disagreement with 
the appellate court’s view that the first ejectment action 
was in aid of the equity suit, Mr. Justice SUTHERLAND 
said: 

The interpleader suit and the decree made therein in- 
volved only the disposition of the funds collected and held 
by Walker. The decree adjudged, and could adjudge, noth- 
ing in respect of the real estate. It is perfectly plain, 
therefore, that petitioners could not have been put into 
possession of the real property by force of that decree; and 
it is equally plain that respondent could not have been put 
into such possession in virtue of the reversal. So far as 
that property is concerned, the rule in respect of restitu- 
tion upon reversal of a judgment is irrelevant. The 
first action in ejectment was not brought to effectuate 
anything adjudicated by the decree, or, in any sense, in 
aid thereof. It was brought to obtain an adjudication of 
a claim in respect of a different subject matter. The 
facts and the law upon which the right to the money and 
the title to the realty depended may have been the same; 
but they were asserted in different causes of action. The 
decree in the interpleader suit no more vested title to, or 
compelled delivery of possession of, the realty than the 
judgment in the ejectment action required payment to one 
party or the other of the money surrendered by the stake- 
holder. 

The judgment in the ejectment action was final and 
not open to assault collaterally, but eunject to impeach- 
ment only through some form of direct attack. The appel- 
late court was limited to a review of the interple ader de- 
cree; and it is hardly necessary to say that jurisdiction 
to review one judgment gives an appellate court no power 
to reverse or modify another and independent judgment. 
If respondent, in addition to appealing from the decree, had 
appealed from the judgment, the appellate court, having 
both cases before it, might have afforded a remedy. Butler 
v. Eaton, 141 U. S. 240. But this course respondent neg- 
lected to follow. What the appellate court would or 
could have done if an appeal from the judgment had been 
taken and had been heard in advance of the appeal from 
the decree is idle speculation, since the probability that 
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such a contingency would have arisen is so remote as to 
put it beyond the range of reasonable supposition. In the 
first place, the appeal from the decree had been taken and 
was pending when the judgment in the law action was 
rendered. It well may be assumed that the natural and 
usual course of hearing cases in the order of their filing 
would have been followed. But, in addition to that, both 
appeals necessarily would have been pending before the 
appeal from the judgment possibly could have been heard, 
and it rationally may not be doubted that upon application 
and a showing of their relationship the court would have 
heard them together, or at least not have disposed of the 
appeal from the judgment without considering its connec- 
tion with the other appeal from the decree. 

The predicament in which respondent finds himself is 
of his own making, the result of an utter failure to follow 
the course which the decision of this court-in Butler v. 
Eaton, supra, had plainly pointed out. Having so failed, 
we cannot be expected, for his sole relief, to upset the 
general and well established doctrine of res judicata, con- 
ceived in the light of the maxim that the interest of the 
state requires that there be an end to litigation—a maxim 
which comports with common sense as well as public policy. 
And the mischief which would follow the establishment of 
a precedent for so disregarding this salutary doctrine against 
prolonging strife would be greater than the benefit which 
would result from relieving some case of individual hard- 
ship. — 
The rule has been settled for this court that where a 

judgment in one case has successfully been’ made the basis 
for a judgment in a second case, the second judgment will 
stand as res judicata, although the first judgment be sub- 
sequently reversed. Deposit Bank v. Frankfort, 191 U. S. 
499. There a federal court had upheld a contract of ex- 
emption from taxation, basing its decision upon the judg- 
ment of a state court of first instance. Subsequently that 
judgment was reversed. On error to the state court of 
appeals, it was held that under the doctrine of res judicata 
the judgment of the federal court estopped each party from 
again litigating the question. 

Mr. Justice Carpozo delivered a dissenting opin- 
ion in which Mr. Justice BRANDEIS and Mr. JUSTICE 
STONE joined. In this opinion the view was urged 
that the second action of ejectment was in substance 
and effect an action for restitution which the heir might 
properly invoke to recover possession which he had 
lost under the erroneous decree. As to the showing 
required of the heir (respondent) in order to recover, 
Mr. Justice CARDOZO said: 

He must show: (1) that he is entitled to restitution 
of any property interests lost to him by force of the 
erroneous decree; (2) that in losing possession under the 
judgment of ejectment he suffered a loss that was caused 
by the decree; (3) that the present action of ejectment is, 
irrespective of its name, an action for restitution, and an 
appropriate remedy to put him back where he was at the 
time of the ouster. 

As to the first proposition, Mr. Justice CARDozo 
pointed out that it is settled that a litigant has a rem- 
edy either by motion in the appellate court, or by inde- 
pendent suit to recover what he has lost under compul- 
sion of a judgment in the event of its reversal. 

The second proposition was discussed at some- 
what greater length. In regard to it Mr. JUSTICE 
CARDOzO said: 


In every substantial sense, the judgment in ejectment 
was the consequence and supplement of the erroneous ad- 
judication that the petitioners were the owners and en- 
titled to the rents. The respondent made no claim to any 
right of possession except such right as was his by virtue 
of ownership under the will. The petitioners made no claim 
on their side apart from the will and the decree adjudicating 
ownership in them. Looking into the record of the trial, 
as we are privileged to do, in order to ascertain the grounds 
upon which possession was awarded we find that 
there was no opportunity for a consideration upon the 
merits of the respondent’s claim of title, and that within 
the principle of res judicata there was nothing to be tried. 
Indeed, the respondent made no contention to the contrary, 
but merely urged in his plea that judgment be deferred till 


the appeal from the decree could be determined by the 
appellate court. The plea being overruled, judgment of 
ouster followed as an inevitable consequence. It was as 
inevitable, and as plainly the fruit of the earlier decree in 
equity, as it would have been if that decree had said upon 
its face that the respondent was under a duty to surrender 
possession to the petitioners if possession was demanded. 

The argument for the petitioners is that the respond- 
ent in this predicament had one remedy, and one only, an 
appeal from the judgment giving effect to the decree, and 
that failing to prosecute that remedy, he became helpless 
altogether. I concede that an appeal was a remedy available 
to the respondent, but not that it was his only one, or that 
the failure to pursue it brought down upon his head a 
penalty so dire. Consider the situation in which 
he would have stood if the appeal had been taken. The 
judgment of ejectment was not erroneous when rendered. 
No other judgment could properly have been rendered if 
there was to be adherence to the principle of res judicata. 
The Court of Appeals would have been constrained to affirm 
it, whether they believed the earlier decision to be correct 
or erroneous, if the accidents of the calendar had brought 
up the review of the judgment before there had been op- 
portunity to pass upon the decree. Parkhurst v. Berdell, 
110 N. Y. 386; Deposit Bank v. Frankfort, 191 U. S. 499, 
512. Even if the appeal from the decree had been heard and 
decided first, the reversal of the second judgment would 
have followed, not for any error of the trial court, but in 
furtherance of substantial justice by the application of 
principles analogous to those that govern the allowance or 
denial of a writ of restitution. The subject was considered 
in Butler v. Eaton, 141 U. S. 240. The ruling there was 
that the court in such a situation, if it learns from its own 
records that the foundation judgment has been reversed, 
will set aside the second though the trial be free from 
error. By a short cut to justice it will relieve the litigant 
of the necessity of resorting to bills of review and motions 
for a new trial and all the technical apparatus familiar to 
students of procedure. On the other hand, there are 
barriers to remedies so summary where the decree of re- 
versal has been rendered in the courts of another jurisdic- 
tion. Deposit Bank v. Frankfort, supra. In such circum- 
stances the reversal is no longer cognizable without proof, 
is no longer within the range of judicial notice. There 
are, besides, other complications resulting from the duty 
of a State to give effect and credit to the judgments of the 
federal courts and those of other States. Deposit Bank v. 
Frankfort, supra. The very fact, however, that the second 
judgment will be reversed where the reversal of the first 
judgment is known to the appellate court by force of 
judicial notice is in itself a potent token that the second 
judgment is understood to be the product of the first, and 
hence within the equity and reason of the writ of restitu- 
tion. 

The respondent is in a worse plight than was the plain- 
tiff in error in Butler v. Eaton. He has no remedy in the 
court of first instance, unless it be by an action of this 
nature, for the time to move for a new trial on the ground 
of newly discovered evidence expired with the term. ; 
If he had appealed from the judgment in ejectment and the 
appeal had been heard and decided before the reversal of 
the decree, his position would be no better. Upon the re- 
versal of the decree afterwards he would still, in the view 
of the petitioners, have been left without a remedy; there 
would even then have been no power in the court to undo 
the wrong that had been perpetrated under color of its man- 
date. I think we should hesitate long before committing 
our procedure to so sterile a conclusion. 


In regard to the third proposition the dissenting 
opinion expressed the view that the fitness of the rem- 
edy was not subject to much controversy if the first 
two propositions were sound. 

Concluding his opinion, 
said: 


Mr. Justice Carpozo 


A system of procedure is perverted from its proper 
function when it multiplies impediments to justice without 
the warrant of clear necessity. By the judgment about to 
be rendered, the respondent, caught in a mesh of pro- 
cedural complexities, is told that there was only one way 
out of them, and this a way he failed to follow. Because 
of that omission he is to be left ensnared in the web, the 
processes of the law, so it is said, being impotent to set him 
free. I think the paths to justice are not so few and nar- 
row. A little of the liberality of method that has shaped 
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the law of restitution in the past is still competent 
to find a way. 
Messrs. J. Wilmer Latimer, Walter C. Clephane 
and Gilbert L. Hall submitted the cause for petitioners 
and Mr. George C. Gertman argued it for the respon- 


dent. 


Courts—Removal of Criminal Prosecution from 
State to Federal Court Under § 33 
of Judicial Code 


A petition for removal of a criminal prosecution, 
against an officer of the United States, from a state to a 
federal court, on account of any act done under authority 
of such officer, or under color of office in performance of any 
duty as such officer, must be specific, candid and positive 
in its statement of the petitioner’s relation to the transaction 
out of which the prosecution arose. 


Colorado v. Symes, et al., Adv. Op. 838: Sup. Ct. 
Rep. Vol. 52, p. 635. 

In this opinion, by Mr. Justice BuT Ler, the Court 
considered the requirements to be met by one seeking 
to have a prosecution for crime removed from a state 
to a federal caurt, under § 33 of the Judicial Code. 
The State of Colorado filed an information in one of 
its courts charging Henry Dierks with the murder of 
Welford Smith. Dierks was a federal prohibition 
agent, and filed a petition for removal of the case to 
the federal court under a claim of immunity from 
prosecution in the state courts. The prosecuting at- 
torney promptly moved to remand the case to the state 
court upon the ground that the petition was insufficient 
to give the federal court jurisdiction. The motion was 
denied, and this case arose on motion of the State 
in the Supreme Court for a rule requiring the district 
judge to show cause why a writ of mandamus should 
not be issued to compel him to remand the cause. 

The substance of the allegations of the petition 
for removal are set forth in the opinion. In them it 
was stated that Dierks, attempting to investigate vio- 
lations of the Prohibition Act, had entered a restau- 
rant to make observations; that while there Smith had 
entered and took from his pocket a bottle of wine; 
that Dierks attempted to take the bottle of wine and 
to arrest Smith; that a scuffle ensued in which Dierks 
struck Smith on the head with his gun in order to 
arrest Smith and in order to protect himself; that 
Smith was taken with others to the Denver jail by 
Dierks and another agent, Ellsworth; and that Smith 
did not appear to be injured at that time, but next day 
became sick and died as a result of the blow on his 
head. It was also alleged that the proceeding arose 
solely by reason of acts performed by Dierks as an 
officer under authority of the revenue laws and the 
Prohibition Act. 

These allegations the Court held insufficient to 
warrant removal to the federal court. After quoting 
from the opinion of Chief Justice Taft in Maryland 
v. Soper, 270 U.S. 9, wherein the Court stated the rule 
that the petitioner must be candid, specific and positive 
in stating the transaction out of which his claim for 
immunity arises, Mr. Justice BUTLER said: 

It appears from a mere inspection of the petition 
before us that it does not measure up to the required 
standard. The outstanding fact is that petitioner killed 
Smith by intentionally striking him on the head with a 
gun. That is the basis of the State’s prosecution. The 
burden is on the accused to submit a “candid, specific and 
positive” statement of the facts so that the court will be 
able to determine the validity of his claim for removal. It 
is sufficiently shown that in performance of official duties 
he and another agent went into the place described to 


observe whether federal law was being violated and that 
the deceased entered and was about to take a glass of wine 
from a bottle that he carried in his pocket. These facts 
led up to the crucial occurrences the principal of which was 
the death blow. And as to these the statements are not 
such as would naturally be employed by one desiring fully 
to portray what happened. For example, it is said peti- 
tioner “proceeded to take possession of said bottle” and 
to “arrest Smith” and that thereupon Smith “did 
resist arrest” and attempt to destroy the bottle of wine and 
“did proceed to assault your petitioner” and did “attempt 
to escape” and that Green did attempt to assist deceased to 
escape and that “in the scuffle that ensued” and while peti- 
tioner was engaged in the discharge of his duties, etc., it 
became necessary “in order to subdue Smith for 
your petitioner to strike” him “on the head with your 
petitioner’s gun.” 

While phrases such as those quoted may appropriately 
be used to characterize facts that have been disclosed, they 
are not calculated to give specific information as to the 
details of the occurrence. The statements of the petition 
are so vague, indefinite and uncertain as not to commit 
petitioner in respect of essential details of the defense he 
claims. They are not sufficient to enable the court to 
determine whether his claim of immunity rests on any sub- 
stantial basis or is made in good faith. The narrative is 
manifestly incomplete in respect of matters known to the 
petitioner and which under the established construction of 
the statute he was bound to disclose. The motion to re- 
mand should have been granted. 

Mr. Justice Stone and Mr. Justice Carpozo 
thought that the rule should have been discharged. 

The case was submitted by the State on brief of 
its Attorney General, Mr. Clarence L. Ireland, and Mr. 
George A. Crowder. Solicitor General Thacher, Assis- 
tant Attorney General G. A. Youngquist, and Messrs. 
Mahlon D. Kiefer, John J. Byrne and Erwin N. Gris- 
wold submitted the cause for respondents. 


Taxation—State Taxes on Copyright Royalties— 
Instrumentalities of Federal Government 


A non-discriminatory state tax upon royalties derived 
from copyrights does not hamper the execution of the 
policy of the copyright statute, and such tax is not invalid 
as a state tax on an instrumentality of the Federal Govern- 
ment. Long v. Rockwood, 277 U. S. 142, is overruled. 


Fox Film Corporation v. Doyal, et al., Adv. Op. 
Sup. Ct. Rep. Vol. 52, p. 546. 

This case involved a question as to the power of 
a state to impose a tax upon gross receipts of royalties 
from the licensing of copy righted motion pictures. The 
tax in question was imposed by the Gross Receipts 
Tax Act of Georgia, and was challenged upon the 
ground that copyrights are instrumentalities of the 
United States, not subject to state taxation. A suit 
brought to restrain collection of the tax was dismissed 
on demurrer. This ruling the State Supreme Court 
affirmed, the Justices being equally divided. On appeal 
the judgment was unanimously affirmed by the Su- 
preme Court, in an opinion by the CHIEF JUSTICE. 

In reaching this conclusion the Court agreed that 
the tax is a direct charge upon the royalties, and that 
the question presented was whether copyrights are in- 
strumentalities of the United States, and hence im- 
mune from state taxation. In considering the ques- 
tion it was pointed out that Congress, in creating the 
author’s right, has not reserved to the United States 
any interest in the copyrighted production, the copy- 
right, or the profits derived from its use, and that the 
sole interest of the government in conferring the mo- 
nopoly is in the general benefits derived by the public 
from the labors of authors. 


In this instance, the mere fact that a copyright is 
property derived from a grant by the United States is in- 
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sufficient to support the claim of exemption. Nor does the 
fact that the grant is made in furtherance of a govern- 
mental policy of the United States, and because of the 
benefits which are deemed to accrue to the public in the 
execution of that policy, furnish ground for immunity. 


Illustration of the principle of immunity from tax- 
ation and its limitation was found in cases relating to 
the taxation of lands. Property belonging to the 
United States is, of course, not subject to taxation by 
the states. But when the ownership changes, and title 
or beneficial interest passes from the government to an- 
other, even though a property right is thus created in 
furtherance of some governmental purpose, the prop- 
erty becomes taxable. No controlling distinction was 
found between the latter cases and the case of copy- 
rights. 

_ The argument that it is in the nature of a franchise or 
privilege bestowed by the Government, is met by the fact 
that it is not a franchise or privilege to be exercised on 
behalf of the Government or in performing a function of 
the Government. The “mining claim” above mentioned, 
or the possessory right to explore and work a mine under 
the applicable Federal laws and regulations, may also be 
regarded as a franchise or privilege, but the Court found 
the right to be none the less taxable, observing in Forbes 
v. Gracey, supra, (94 U. S. 762) that “those claims are the 
subject of bargain and sale and constitute very largely the 
wealth of the Pacific coast states.” Copyright is a right 
exercised by the owner during the term at his pleasure 
and exclusively for his own profit and forms the basis for 
extensive and profitable business enterprises. The advan- 
tage to the public is gained merely from the carrying out 
of the general policy in making such grants and not from 
any direct interest which the Government has in the use 
of the property which is the subject of the grants. After 
the copyright has been granted the Government has no 
interest in any action under it save the general one that its 
laws shall be obeyed. Operations of the owner in multi- 
plying copies, in sales, in performances or exhibitions, or in 
licensing others for such purposes, are manifestly not the 
operations of the Government. A tax upon the gains de- 
rived from such operations is not a tax upon the exertion 
of any governmental function. 

In Gillespie v. Oklahoma, 257 U. S. 501, the question 
concerned income derived from leases of restricted In- 
dian lands. The leases were deemed to be instrumentalities 
of the United States in carrying out its duties to the 
Indians, and the Court, speaking through Mr. Justice 
Holmes, concluded that the tax imposed by Oklahoma was 
“a direct hamper upon the effort of the United States to 
make the best terms that it can for its wards.” A similar 
result was reached in the recent ruling in relation to 
what was deemed to be the correlative case of leases by 
Oklahoma of lands held by the State for the support of 
its schools. . . These decisions are not controlling here. 
The nature and purpose of copyrights place them in a 
distinct category and we are unable to find any basis for 
the supposition that a nondiscriminatory tax on royalties 
hampers in the slightest degree the execution of the policy 
of the copyright statute. 

In conclusion, the Court stated that royalties from 
copyrights and royalties from patents stand in the 
same position, and that, upon reexamination of the 
question, the case of Long v. Rockwood, 277 U. S. 142, 
holding royalties from patents immune, was definitely 
overruled. 

The case was argued by Messrs. Joseph B. Bren- 
nan and William A. Sutherland for the appellant, and 
by Mr. Orville A. Park for the appellee. 


Taxation—Mississippi State Income Tax 

The Mississippi tax law imposing a tax on net income 
does not violate the due process clause of the Fourteenth 
Amendment by including, for purposes of determining net 
taxable income, the income earned from sources outside 
the state. 

Nor does it violate the equal protection clause of that 
Amendment by excluding the income of domestic corpora- 


tions earned from sources outside the state, while including 
income of individuals earned from sources outside the state, 
in the absence of a showing that such distinction is with- 
out any rational basis. 


Lawrence v. State Tax Commission, Adv. Op. 
720; Sup. Ct. Rep. Vol. 52, p. 556. 


On this appeal, the appellant, an individual, chal- 
lenged the constitutional validity of certain provisions 
of the Mississippi income tax law, upon the ground 
that they violate the Fourteenth Amendment, and de- 
prived him of property without due process of law, 
and denied to him the equal protection of the laws. The 
tax law imposes an annual tax on the net income of 
corporations and individuals; but, by an amendment of 
1928, it provides that gross income shall not include 
income of “a domestic corporation, when earned from 
sources beyond this state.” 

The appellant brought suit to set aside the assess- 
ment of a tax on so much of his net income for 1929 
as arose from the construction of highways in Tennes- 
see. The State Supreme Court upheld the statute so 
far as the due process clause was concerned, and held 
that it was unnecessary to pass on the validity of the 
exemption as to domestic corporations under the 
amendment of 1928, because if it were valid the appel- 


“lant could not complain, and if invalid he would still 


be subject to the tax under the statute without the 
amendment. 

On appeal the Supreme Court affirmed the judg- 
ment in an opinion, by Mr. Justice Stone, in which 
both grounds of attack on the statute were considered. 
In regard to the contention based on the due process 
clause Mr. Justice STONE called attention to the fun- 
damental basis on which the power to tax rests, and 
then pointed out that the taxation of income at the 
place of domicile is not within the rule forbidding tax- 
ation of tangibies located outside the state of the own- 
er’s domicile. Touching these questions he said: 


The obligation of one domiciled within a state to pay 
taxes there, arises from the unilateral action of the state 
government in the exercise of the most plenary of sover- 
eign powers, that to raise revenue to defray the expenses 
of government and to distribute its burdens equably among 
those who enjoy its benefits. Hence, domicile in itself 
establishes a basis for taxation. Enjoyment of the privi- 
leges of residence within the state, and the attendant right 
to invoke the protection of its laws, are inseparable from 
the responsibility for sharing the costs of government. . 

It is enough, so far as the constitutional power of the 
state to levy it is concerned, that the tax is imposed by 
Mississippi on its own citizens with reference to the re- 
ceipt and enjoyment of income derived from the conduct 
of business, regardless of the place where it is carried on. 
The tax, which is apportioned to the ability of the tax- 
payer to bear it, is founded upon the protection afforded 
to the recipient of the income by the state, in his person, 
in his right to receive the income, and in his enjoyment 
of it when received. These are rights and privileges inci- 
dent to his domicile in the state and to them the economic 
interest realized by the receipt of income or represented 
by the power to control it, bears a direct legal relation- 
ship. It would be anomalous to say that although Missis- 
sippi may tax the obligation to pay appellant for his serv- 
ices rendered in Tennessee . . . still, it could not tax 
the receipt of income upon payment of that same obliga- 
tion. We can find no basis for holding that taxation of 
the income at the domicile of the recipient is either within 
the purview of the rule now established that tangibles lo- 
cated outside the state of the owner are not subject to 
taxation within it, or is in any respect so arbitrary or un- 
reasonable as to place it outside the constitutional power 
of taxation reserved to the state. 


The exemption of the amendment of 1928, in favor 
of domestic corporations was then considered in rela- 
tion to the equal protection clause. That provision of 
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the statute was sustained first upon the ground that 
no showing was made to overcome the presumption of 
facts supporting the validity of legislative acts. It was 
also sustained upon the ground that the state has 
adopted a policy of avoiding double taxation of the 
same economic interest in corporate income, in its sys- 
tem of taxation of corporate incomes, by taxing either 
the income of the corporation or the dividends of stock 
holders, but not both. 

As to the presumption of facts supporting the 
validity of the act, Mr. Justice STONE said: 


The statute relieves domestic corporations from the tax 
only in so far as their income is derived from activities 
carried on outside the state. The appellant is thus com- 
pelled to pay a tax from which his competitors, if domes- 
tic corporations, are relieved, and this, it is urged, is so 
plainly arbitrary as to infringe the equal protection clause. 

But, as there is no constitutional requirement that a 
system of taxation should be uniform as applied to individ- 
uals and corporations, regardless of the circumstances in 
which it operates, acceptance of this contention would re- 
lieve the appellant from the burden which rests on him to 
overcome the presumption of facts supporting constitu- 
tionality, which attaches to all legislative acts, and would 
require us to assume that there is no state of facts reason- 
ably to be conceived which could afford a rational basis 
for distinguishing, for taxation purposes, between income 
of individuals and that of domestic corporations, derived 
from business carried on without the state. 

What the local conditions are in Mississippi and its 
neighboring states with respect to businesses like the 
present, carried on across state lines by individuals and 
corporations, does not appear. How the statutory pro- 
visions now in question are related to others by which a 
permissible divergence in state policy with respect to the 
taxation of corporations and of individuals may be effected, 
is not shown. . . . We cannot say that investigation in 
these fields would not disclose a basis for the legislation 
which would lead reasonable men to conclude that there is 
just ground for the difference here made. The existence, 
unchallenged, of differences between the taxation of in- 
comes of individuals and of corporations in every federal 
revenue act since the adoption of the Sixteenth Amendment, 
demonstrates that there may be. 


Mr. Justice VAN DevANTER dissented from so 
much of the opinion as concerns the equal protection 
clause. 

The case was argued by Mr. William H. Watkins 
for the appellants, and by Mr. J. A. Lauderdale for 
the State Tax Commission. 


Taxation—South Carolina Gasoline Tax of 1930— 
Discrimination Against Interstate Commerce 


The South Carolina Gasoline Tax Act of 1930, imposing 
a gallonage tax upon every person or corporation importing 
gasoline into the State and keeping it in storage more than 
twenty-four hours after it has lost its interstate character 
as a shipment in interstate commerce, but not imposing any 
tax upon dealers or consumers selling or consuming gaso- 
line bought from any company on which license taxes were 
imposed by other statutes, does not impose a direct burden 
on interstate commerce, and does not discriminate against 
interstate commerce where, under the entire statutory 
scheme of taxation, as applied by the State Court, other 
consumers pay equal taxes indirectly through taxes imposed 
on dealers. 

Gregq Dyeing Co. v. Ouery, et al., Adv. Op. 852; 
Sup. Ct. Rep. Vol. 52, p. 631. 

City of Greenville v. Query, Adv 
Ct. Rep. Vol. 52, p. 631. 

These cases came before the Court on an appeal 
from the Supreme Court of South Carolina which had 
dismissed complaints, brought under its original juris- 


Op. 852; Sup. 


diction, to restrain enforcement of the Gasoline Tax 
Act of 1930. The judgments of the State Court were 
affirmed in an opinion by the CHIEF JUSTICE. 

The Act in question imposes a tax of 6 cents per 
gallon on every person, firm, corporation and munici- 
pality which shall import into the State “and keep 
in storage in this State for a period of twenty-four 
hours or more, after the same shall have lost its in- 
terstate character as a shipment in interstate commerce 
* * * which is intended to be stored or used for con- 
sumption in this State. * * *” It is expressly provided 
in the Act that it shall not be construed as applying in 
interstate commerce. 

In the Gregg case it appeared that the plaintiff 
conducted a bleachery in the State, and used gasoline 
in its processes. Its practice is to buy the g asoline out- 
side the State and have it shipped to its place of busi- 
ness where it is unloaded and stored and kept in storage 
for more than twenty-four hours; subsequently it is 
used in the business and is not resold. It also ap- 
peared that the Standard Oil Company maintains a 
refinery in the state and that much of the gasoline 
produced there is stored in the State for more than 
twenty-four hours before it is sold or used, and is not 
taxed for its importation or storage in the State, but 
is taxed when used or resold in the State; but gasoline 
produced at the refinery and shipped to other States 
is not taxed in South Carolina. 

The City of Greenville case involved facts raising 
similar Federal questions. Such questions were (1) 
whether the Act as applied imposes a direct burden on 
interstate commerce, (2) whether, if otherwise valid, 
the tax discriminates against transactions in interstate 
commerce, and (3) whether the Act violates the equal 
protection clause of the Fourteenth Amendment. 

As to the first question, the Court concluded that 
by its terms, and as construed by the State Court, the 
Act applies only after interstate commerce has ended, 
and is not subject to the charge that it is a direct bur- 
den on such commerce. 


As to the first question, we are not concerned with 
what the tax is called but with what the statute does. It 
imposes an exaction with respect to gasoline purchased in 
other States and brought into South Carolina and there 
placed by appellants in storage for future use within the 
State. By the terms of the Act, as construed by the state 
court and applied to these appellants, interstate commerce 
in relation to the subject of the tax has ended. The gaso- 
line has come to rest within the State, having been placed 
in appellants’ storage tanks and added to appellants’ prop- 
erty kept for local purposes. In such circumstances the 
State has the authority “to tax the -roducts or their storage 
or sale.” =. Not only may local sales of gasoline thus 
brought into the State be taxed, but its use as well. 
There is an exception in the case of a tax directly on use 
in interstate commerce, as on use in interstate transporta- 
tion. In view of these well-established principles, we 
find no ground for concluding that the State could not 
impose the tax with respect to the gasoline of appellants 
which was kept within the State for use in their local 
enterprises. As the Court said, in Hart Refineries v. Har- 
mon, supra, (278 U. S. 499) interstate transportation 
having ended, the taxing power of the State in respect of 
the commodity may, so far as the commerce clause of the 
Federal Constitution is concerned, “be exerted in any way 
which the State’s Constitution and laws permit.” This, of 
course, is on the assumption that the tax does not discrim- 
inate against the commodity because of its origin in an- 
other State. 


Regarding the second question, the Court referred 
to the opinion of the State Court, which had ex- 
plained the operation of the Act in its relation to other 
statutes imposing taxes on gasoline, so that all users 
of gasoline, who are not reached by this Act, pay equal 
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amounts through sales taxes which are ultimately 
shifted to the consumers. 


Reading together the statutes with respect to gasoline 
taxes, the state court took the view that as to the gasoline 
tax with respect to sales within the State, the burden actu- 
ally rests upon the consumer, although not placed upon the 
consumer directly. No reason is found to challenge this 
view. So far as dealers in gasoline within the State 
are concerned, there appears to be no ground for appel- 
lants’ claim of discrimination. The point with respect to 
appellants is that they are not dealers but users, consumers 
of gasoline in their business. They are required to pay the 
tax with respect to the gasoline they keep for such use 
and consumption within the State. As to such gasoline, 
they pay precisely the same amount per gallon as other 
consumers within the State are in effect required to pay 
through the tax on the dealers from whom such consumers 
buy. Discrimination is asserted in relation to manufac- 
turers who produce gasoline within the State and consume 
it in their enterprises. Appellants have directed particular 
attention to the case of a refining company which produces 
gasoline in South Carolina and consumes gasoline in its 
business and also sells it within the State. The state court, 
construing the applicable statute, has held that in such a 
case the producing company is taxed with respect to the 
gasoline it uses as well as with respect to the gasoline it 
sells. The decision is unequivocal that “all oil companies 
in South Carolina are required to pay and do pay the tax 
upon any gasoline they sell and all that they use in South 
Carolina.” With respect, then, to the gasoline used by 
appellants in their business, there is in this aspect no dis- 
crimination against them because their gasoline has its 
origin in another State, as others either buying or produc- 
ing gasoline within the State pay the tax at the same rate 
in relation to their consumption. 

Discrimination, like interstate commerce itself, is a 
practical conception. We must deal in this matter, as in 
others, with substantial distinctions and real injuries. 
Appellants’ attack upon the tax comes to this, in the last 
analysis, that the tax in their case is laid with respect to 
the gasoline they have bought outside the State and keep 
in storage for use and consumption in their business, 
whereas others are taxed, not with respect to the gasoline 
they keep in store for use and consumption, but for the 
gasoline they use and consume. But appellants have ad- 
mitted, as the state court has said, that “the only kind of 
storage affected” is that for the purpose of use and con- 
sumption. In this view the state court found no distinc- 
tion of substance with respect to the practical operation of 
the taxing statutes in pari materia, as all in like case, appel- 
lants and others who use gasoline in their business enter- 
prises, pay the same amount on the gasoline they consume. 
Appellants had the burden of showing an injurious discrimi- 
nation against them because they bought their gasoline 
outside the State. This burden they have not sustained. 
They have failed to show that whatever distinction there 
existed in form, there was any substantial discrimination 
in fact. 

The same considerations as to discrimination were 
deemed controlling as to the point raised under the 
equal protection clause. 

The case was argued by Mr. James M. Ly neh for 
the appellants. 


State Statutes—Workmen’s Compensation Acts— 
Applicability to Injuries Sustained by Work- 
man Temporarily Engaged in Another State 


An action brought in a state or federal court sitting 
in New Hampshire, by a resident of that State against a 
Vermont corporation, to recover damages for the death of 
an employee of such corporation, resulting from the alleged 
negligence of the employer and sustained while the em- 
ployee was temporarily engaged in New Hampshire, must 
be governed by the Vermont Workmen’s Compensation 
Act, and not by the Laws of New Hampshire, under the 
full faith and credit clause of the Federal Constitution, 
when the employee was a resident of Vermont where the 
contract of employment was made and, under the statute 


of that State, was presumed to be made subject to its pro- 
visions that the remedies under it shall be exclusive, unless 
an election to the contrary is made by one of the parties 
prior to the accident. 


Bradford Electric Light Co., Inc. v. Clapper, Adv. 
Op. 757; Sup. Ct. Rep. Vol. 52, p. 571 


This case arose in an action for damages brought 
in a court of New Hampshire for the death of the 
plaintiff's intestate, due to alleged negligence of the 
employer. The defendant is a Vermont corporation 
having electric power lines extending into New Hamp- 
shire. It caused the case to be removed to the fed- 
eral court in New Hampshire, on the ground of diver- 
sity of citizenship, since the plaintiff, administratrix, 
was a citizen and resident of New Hampshire, and the 
defendant corporation a resident of Vermont. It ap- 
peared that the deceased employee was also a resident 
and citizen of Vermont, who had been hired by the 
defendant in that State. He had been sent tempo- 
rarily to New Hampshire to restore some burned-out 
fuses, and while so engaged was killed. 

The defendant set up as a defense to the action 
that, under the full faith and credit clause of the Fed- 
eral Constitution, the action was barred by provisions 
of the Vermont Compensation Act; that the contract 
of employment had been entered into in Vermont where 
both parties resided; and that the Vermont Act had 
been accepted by both employer and employee as a 
term of the contract. 

The trial court ruled that the action was properly 
brought under the laws of New Hampshire; that it 
was based on a tort occurring in that State; and that 
the Vermont Compensation Act had no extra-terri- 
torial effect. A trial was then had, resulting a ver- 
dict of $4,000 for the plaintiff. The circuit court of 
appeals first reversed the judgment, but on rehearing 
affirmed it, one judge dissenting. On certiorari the 
Supreme Court reversed the judgment, in an opinion 
by Mr. Justice BRANDEIS. 

The relevant provisions of the Compensation Acts 
of Vermont and New Hampshire were first summar- 
ized, and the differences between them emphasized. 
The Vermont Act provides that a workman hired in 
that State shall be entitled to compensation, even 
though the injury is received outside the State; that 
employers may agree with workmen that the remedies 
provided by the Act shall be exclusive as to injuries 
received outside the state; that every contract of em- 
ployment shall be presumed to have been made sub- 
ject to its provisions, unless prior to the accident one 
of the parties shall have made an express statement 
to the contrary, in writing; and that acceptance of the 
Act is a surrender of the right to any other method, 
form, or amount of compensation, or of the determi- 
nation thereof. . Neither the defendant nor the em- 
ployee had filed a statement declining to accept any 
provision of the Act. 

The New Hampshire Employers’ Liability and 
Workmen’s Compensation Act provides that the em- 
ployer shall be subject to the workmen’s compensation 
provisions only by filing a declaration to that effect; 
and that even if such declaration is filed the employee 
may, subsequent to the injury, elect either to claim 
compensation, or to sue for damages at common law, as 
modified by the Act. Failure to file such a declaration 
exposes the employer to a common law action for 
negligence in which the defenses of assumption of risk 
and injury by a fellow servant may not be interposed. 
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laration provided for by its statute. 
In these circumstances, the question presented for 
decision was thus stated in the opinion: 


Thus, each State has a workmen’s compensation law of 
the elective type; but their provisions differ sharply. The 
New Hampshire statute, unlike that of Vermont, permits 
the employee or his representative to elect, after the in- 
jury, to sue for damages as at common law; and it was as 
a result of such an election made by the administratrix 
that the case at bar arose. The main question for deci- 
sion is whether the existence of a right of action for 
Leon Clapper’s death should be determined by the laws of 
Vermont, where both parties to the contract of employ- 
ment resided and where the contract was made, or by the 
laws of New Hampshire, where the employee was killed. 
In stating the grounds of the Court’s decision 
Mr. Justice Branpets first called attention to the fact 
that the purpose of the Vermont statute is to preclude 
recovery by proceedings in another state, for injuries 
received in the course of a Vermont employment. The 
question arose, then, whether the fact that the injury 
occurred in New Hampshire leaves its courts free to 
disregard the rights of the parties as determined by 
the laws of Vermont, where they resided and made the 
contract, or whether they must give effect to the Ver- 
mont Act and the agreement implied therefrom. 

The application of the full faith and credit clause 
was then discussed, since it was conceded that the 
courts of New Hampshire, so far as federal law is 
concerned, would be free to disregard the laws of a 
foreign country, if such laws rather than the laws of 
another state were involved. In this connection it was 
pointed out that a statute is a “public act’? within the 
meaning of the full faith and credit clause; and also 
that a federal court sitting in New Hampshire is bound 
by that clause, where applicable, equally with the state 
courts. 

The contention of the administratrix was that the 
full faith and credit clause was not applicable, because 

PI , 

it relates only to such public acts as are within the 
jurisdiction of the State, and that to recognize the 
Vermont Act as a valid defense would be to give it 
extra-territorial effect. This contention the Court re- 
jected as an erroneous analysis of the effect of the 
Vermont Act, saying: 

3ut, obviously, the power of Vermont to effect legal 
consequences by legislation is not limited strictly to oc- 
currences within its boundaries. It has power through its 
own tribunals to grant compensation to local employees, 
locally employed, for injuries received outside its bor- 
ders, . . . and likewise has power to exclude from its 
own courts proceedings for any other form of relief for 
such injuries. The existence of this power is not denied. 
It is contended only that the rights thus created need not 
be recognized in an action brought in another State; that 
a provision which Vermont may validly enforce in its own 
courts need not be given effect when the same facts are 
presented for adjudication in New Hampshire. 

The answer is that such recognition in New Hampshire 
of the rights created by the Vermont Act, can not, in any 
proper sense, be termed an extra-territorial application of 
that Act. Workmen’s compensation acts are treated, al- 
most universally, as creating a statutory relation between 
the parties—not, like employer’s liability acts, as substi- 
tuting a statutory tort for a common law tort. . . The 
relation between Leon Clapper and the Company was 
created by the law of Vermont; and as long as that rela- 
tion persisted its incidents were properly subject to regula- 
tion there. For both Clapper and the Company were at 
all times residents of Vermont; the Company’s principal 
place of business was located there; the contract of em- 
ployment was made there; and the employee’s duties re- 
quired him to go into New Hampshire only for temporary 
and specific purposes, in response to orders given him at 
the Vermont office. The mere recognition by the courts 

of one State that parties by their conduct have subjected 


The defendant had filed in New Hampshire the dec- 









themselves to certain obligations arising under the law of 
another State is not to be deemed an extra-territorial 
application of the law of the State creating the obligation. 


By requiring that, under the circumstances here pre- 
sented, full faith and credit be given to the public act of 
Vermont, the Federal Constitution prevents the employee 
or his representative from asserting in New Hampshire 
rights which would be denied him in the State of his resi- 
dence and employment. A Vermont court could have en- 
joined Leon Clapper from suing the Company in New 
Hampshire, to recover damages for an injury suffered there, 
just as it would have denied him the right to recover such 
damages in Vermont. . . . The rights created by the Ver- 
mont Act are entitled to like protection when set up in 
New Hampshire by way of defense to the action brought 
there. If this were not so, and the employee or his rep- 
resentative were free to disregard the law of Vermont and 
his contract, the effectiveness of the Vermont Act would 
be gravely impaired. For the purpose of that Act, as of 
the workmen’s compensation laws of most other States, 
is to provide, in respect to persons residing and businesses 
located in the State, not only for employees a remedy which 
is both expeditious and independent of proof of fault, but 
also for employers a liability which is limited and deter- 
minate. 


It was further urged by the administratrix that 
the Vermont statute forbidding resort to common law 
remedies, is contrary to the public policy of New 
Hampshire, and is not required by the full faith and 


credit clause to be enforced in New Hampshire by 
either state or federal courts. Conceding that that 
clause allows for some play of conflicting policies so 


that an action arising in one state need not necessarily 
be enforced in another state, the Court pointed out 
that different considerations control when a defense 
interposed rests upon the law of another state. 

But the Company is in a position different from that of 
a plaintiff who seeks to enforce a cause of action conferred 
by the laws of another State. The right which it claims 
should be given effect is set up by way of defense to an 
asserted liability; and to a defense different considerations 
apply. . . A State may, on occasion, decline to enforce 
a foreign cause of action. In so doing, it merely denies 
a remedy, leaving unimpaired the plaintiff’s substantive 
right, so that he ts free to enforce it elsewhere. But to 
refuse to give effect to a substantive defense under the 
applicable law of another State, as under the circumstances 
here presented, subjects the defendant to irremediable lia- 
bility. This may not be done. 

In conclusion, the contention that the defendant 
had accepted the provision of the New Hampshire 
Act permitting the employee to sue for damages as at 
common law was discussed. The circumstances bear- 
ing on the filing of the acceptance in New Hampshire 
were thought to show that it related to residents of 
New Hampshire employed to work in that state, rather 
than to a situation such as that involved in this case. 

Mr. Justice STONE concurred in the result, upon 
the ground that, in the absence of any showing to the 
contrary, it may be assumed that the New Hampshire 
courts would, by comity, apply the Vermont statute to 
the case, and that accordingly a federal court sitting in 
New Hampshire should do likewise. He expressed 
doubt, however, that the full faith and credit clause 
requires New Hampshire to apply the Vermont statute, 
under the circumstances, and said, in part: 

I agree that in the circumstances of the present case, 
the courts of New Hampshire, in giving effect to the 
public policy of that state, would be at liberty to apply 
the Vermont statute and thus, by comity, make it the 
applicable law of New Hampshire. In the absence of any 
controlling decision of the New Hampshire courts, I as- 
sume, as does the opinion of the Court, that they would 
do so and that what they would do we should do. Hence, 
it seems unnecessary to decide whether that result could 


(Continued on page 604) 
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Enveloped in an Atmosphere of Tradition, Which Adds a Lustre to Its Bibliographical 
Treasures, the Library Is Unique Among Sister Institutions—Plans for Cele- 
brating Centennial by Opening Exhibition of Some of Its Choicest Collections, 
Following Dedication of the Supreme Court Building 





By Joun T. VANCE 
Librarian of Law Library of Congress 


N October 13 of this Bicentennial year the 

corner stone of the Supreme Court’s new 

temple will be laid in the presence of that 
illustrious body and the American Bar Association, 
with a ceremony befitting the year, the institution 
and the cause it will serve. 

The Supreme Court, like the American Am- 
bassador to London until recent years, has had no 
home. Content to accept the modest quarters pro- 
vided by the Congress, or occasioned by the ravages 
of warfare and fire, the Court has had no less than 
fifteen temporary residences, once having dispensed 
justice in a tavern. 

It was in 1812 that the justices were given the 
privilege of using the Library of Congress,’ which 
according to Chief Justice Marshall was considered 
a great favor.2 The Law Department of the Library 
from its beginning has been a true amicus curiae, 
as attested by the federal statutes and the rules of 
the Court, and it will continue to render the same 
loyal service when the Court occupies the new 
building. The proximity of the library to the 
Court has given rise to the impression still current 
even among some members of the Supreme Court 
bar, that it is the Law Library of the Supreme 
Court, but the statutes are to the contrary not- 
withstanding. Occupying the old Supreme Court 
chamber directly beneath the present chamber of 
the Court, and located just across the central corri- 
dor from the famous Conference Room of the 
Court, the Law Library of Congress is enveloped 
in an atmosphere of tradition,* which adds a lustre 
to its bibliographical treasures, making it unique 
among sister institutions. 

The Law Library having turned the century 
mark on July 14th, it is planned to celebrate that 
anniversary by opening in the main building of 
the Library of Congress an exhibition of some of 
its choicest and most interesting collections, just 
following the dedication of the Supreme Court 
building. Perhaps a brief history of the Law 
Library of Congress and an account of some of its 
activities and aims would be of interest to the 


1. U. S. Statutes at Large, v. 2, p. 786. 

2. The Chief Justice wrote a letter of acknowledgment to the 
House of Representatives. Annals 23, 1116. 

3. J. S. Code, Title 2, sec. 132. 

4. “There could hardly be found a spot in the United States about 
which has happened so much having to do with the history of our 
Federal government.” Williamson. The Law Library in the Capitol. 
Wash. 1929, p. 1. Every member of the Supreme Court bar visiting 


this chamber will be interested in seing the bas-relief of justice, which 
is engraved on his certificate of admission to the Court. 
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members of the American Bar Association who will 
attend the convention. 

The Library of Congress was founded in 1800, 
and $5,000 was appropriated for the purchase of 
books.’ Being housed in the Capitol, it was almost 
totally destroyed by the British in 1814 when it 
numbered only three thousand volumes. It is not 
known how many of the volumes burned were law 
books, but as Thomas Jefferson was ardently inter- 
ested in the Library from its beginning, it is safe 
to assume that it was not lacking in such material. 
Jefferson’s own library of not quite seven thousand 
volumes, which Congress purchased after the 
destruction of its library, was notably strong in 
“law and politics,” as he expressed it in a letter to 
the Librarian. 

In 1817 the Committee on the Library reported 
that “the collection of law books now in the 
Library, is as valuable and as complete as it was 
possible to have expected it to be, considering the 
time at which the books were purchased.” 

A number of resolutions were presented in 
Congress during the first thirty years of the nine- 
teenth century, directing the Library Committee 
to inquire into the expediency of separating the 
law books from the general library, and placing 
them under the Supreme Court, all of which failed 
to pass. It remained for Congressman Charles H. 
Wickliffe, of Kentucky, to convince Congress of 
the need for establishing a law library, and on July 
14, 1832, an act was passed entitled “An act to 
increase and improve the law department of the 
Library of Congress.”* The act provides in para- 
graph I: 

“That it shall be the duty of the librarian to prepare an 
apartment near to and connected by an easy communication 
with that in which the Library of Congress is now kept for 
the purpose of a law library; to remove the law books now 
in the Library into such apartment; and to take charge of the 
law library in the same manner as he is now required to do 
of the Library of Congress.” 

It was further enacted that the justices of the 
Supreme Court should have free access to the Law 
Library, and they were authorized to make such 
rules and regulations for the use of the same by 
themselves and the attorneys and counselors dur- 
ing the sittings of the Court as they should deem 
proper, although a proviso was added that such 
rules and regulations should not restrict the Presi- 
dent of the United States, the Vice-President, or 

5. U. S. Stat. at Large, v. 2, p. 56. 


6. U. S. Statutes at Large, v. 4, p. 579; U. S. 


6. Code, Title 2, 
sec. 137. 
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any Member of the Senate or House of Representa- 
tives from having access to the Law Library or 
using the books therein in the same manner that 
he then had or might have had to use the books of 
the Library of Congress. 

A room north of the main library in the Capitol 
was fitted up for the use of the Law Library, and 
there it remained until 1843, when it was removed 
to an apartment on the west side of the basement 
of the north wing of the Capitol near the Supreme 
Court room. The Supreme Court having moved to 
its present quarters after the Senate had abandoned 
them in 1859, the chamber vacated by the Court 
was assigned for the use of the Law Library. 

While Congress has guarded jealously its abso- 
lute title in the Law Library, it cannot be gainsaid 
that the Supreme Court has been granted prefer- 
ential treatment with reference to its use. Early 
in its history, Congress gave the Chief Justice 
supervision over the purchase of law books, it be- 
ing provided that they should be purchased under 
the direction of the Chief Justice, which provision 
persists even to the current appropriation act; al- 
though this practice like presiding on the circuit 
has long since fallen into disuse. 

Despite small annual appropriations and a fire 
in 18517, the Law Library grew from a collection 
of 2,011 volumes (639 of which belonged to the 
Jefferson Collection) in 1832, until at the close of 
the Civil War it was considered the best and largest 
collection of law books in America.® 

Since 1870, when the office of register of copy- 
rights was established and placed under the Li- 
brarian of Congress, the increase of the Law 
Library in modern material through the deposit of 
copyrighted books has been quickened. Another 
important factor in the development of the Law 
Library has been through international exchange, 
whereby the Library of Congress, by virtue of the 
Brussels Conventions of 1886 (which the U. S. Gov- 
ernment signed), and by virtue of separate agree- 
ments with non-signatory powers, exchanges the 
official documents of our government, including fed- 
eral laws, in return for the laws and other publica- 
tions of sixty-nine foreign countries, dominions 
and colonies. 

The collections of the Law Library now num- 
ber a total of approximately 270,000 volumes. At 
the immediate service of Congress and the Supreme 
Court are several libraries located at the Capitol. 
In the hallowed chamber where the Supreme Court 
sat from 1815-1859, there is only space for 40,000 
volumes, and it is therefore limited to a working 
library of Anglo-American law. The Conference 
Room library consisting almost entirely of court 
reports is as nearly a sanctum sanctorum as any law 
library could be—for the justices alone may use it, 
and they alone may be present during Conference 
hours. 

Another collection of the Law Library is 
known as the “judges sets,” and numbering about 
6,500 volumes, is distributed among the justices in 
their private studies. 

The main body of the Law Library is located 
in various parts of the Library of Congress build- 
ing. Here are more than 200,000 volumes of purely 





7. Johnson's History of the Library, p. 251. 
collection were published in 1839 in 98 pages, 
1860 in 225 pages 


8. Catalogues of the 
in 1849 in 139 pages, and in 












legal material including several duplicates of most 
of the books at the Capitol, for the law library is a 
circulating library and from three to five sets of 
the American court reports, session laws and 
statutes have to be maintained for the use of Con- 
gress and the Courts. All of the American colonial 
law, the early English statutes, Year books and 
treatises, and the other rare imprints are in this 


building. Here are the records and briefs of the 
Supreme Court, all foreign collections, British 


colonial, Roman, ancient, medieval, canon and other 
special classes of law and jurisprudence. The in- 
ternational law, public and private, the constitu- 
tional and administrative law collections are also 
located in the main building and classified under 
the Library of Congress scheme of classification as 
subdivisions of political science. These important 
collections and many others—volumes on many 
special subjects of the social sciences, e.g., marriage 
and divorce, finance, railroads, education, etc., of 
which it is estimated that there are more than 
50,000 volumes, are classified and shelved through- 
out the general department of the Library. 

Thus, under the distinguished and able direc- 
tion of the present Librarian of Congress, Dr. Her- 
bert Putnam, who has guided its destiny for more 
than thirty-three years, the Law Library has de- 
veloped to such an extent that it will compare 
favorably with the best law libraries in the country. 
As a working law library, it is perhaps the equal 
of any, because of its proximity to the great refer- 
ence collections of the Main Library. It should be 
unique for several reasons. In the first place the 
American nation holds undisputed leadership among 
the nations of the world, and as the indispensable 
tool of the Government at its principal seat, the 
Law Library must be preeminent, not only in 
Americana, but in all foreign legal literature. The 
prestige of the United States in the fields of 
diplomacy and commerce may well depend upon 
our knowledge of the laws of the other countries 
and their interpretation. 

The administration of criminal justice in the 
United States was denounced as a disgrace by a 
former President (later Chief Justice) a quarter of 
a century ago. Despite perennial criticism and a 
multiplicity of investigations and reports thereon, 
it continues to be the most important single ques- 
tion in American life. Sooner or later this problem 
must be solved in the light of modern scientific 
methods. In the meantime the most complete 
library available of the systems of the world must 
be gathered into one repository. What more logical 
or useful place could be found for it than the na- 
tional law library ?° 

In urging the Committee on Appropriations in 
1930 to increase the small appropriation for the pur- 
chase of books for the Law Library, Justice Harlan 
Fiske Stone said—‘You have here in Washington 
greater demand for a law library than in any other 
place. You have the Supreme Court and the courts 
of the District, you have both Houses of Congress ; 


you have the diplomatic service. These call for 
constant practical use of the Law Library. There- 
fore, you ought to build it up for them. I see 


9. The Soviet government has established several institutes for 
the study of crime and criminology, which have published substantial 
contributions on this subject. See publications of Moskovskii Kabinet 
po izuchenim lichnosti prestupnika, and of Gosudarstvennyi Institut 
po izuchenim prestupnosti i prestupnika. 
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increasingly coming to this city various organiza- 
tions created for the purposes of legal scholarship 
and research, [citing the American Law Institute 
and others]. They are typical of many other insti- 
tutions which will come to Washington in the fu- 
ture which will require a really great law library. 
There are other fields of historical, social and eco- 
nomic research which are not primarily legal at all, 
and yet have sooner or later to do with the iaw, 
because all the problems of past history, of social 
and economic significance, ultimately find expres- 
sion in the law in some form or other. So I am 
very anxious to see Congress take hold of this thing 
with the definite idea of building up a great collec- 
tion which will be of service to men interested in 
the law and to scholars for all time.’”?° 

Such is the national law library of the future 
as visualized by Justice Stone, who sees its needs 
from the standpoint of a great lawyer, a great law 
school dean and a great judge. In the realization of 
this worthy ambition, the Law Library will require 
not only the support of Congress in the matter of 
appropriations but also the cooperation and patron- 
age of the American bench and bar. Being a gov- 
ernment institution, the Law Library has had to 
depend entirely upon the small appropriations and 
the accessions produced through copyright and ex- 
change. Lawyers are proverbially utilitarian in the 
matter of collecting law books, and if they happen 
to gather rich collections of rarities, they usually 
leave them to their bar associations or law school 
libraries. They consider that the government 
should provide for its own library out of taxes, 
which is not to be denied. That very status, how- 
ever, has deprived the Law Library of Congress of 
the acquisition of the rarer types of legal imprints, 
foreign law collections, and the development of re- 
search apparatus, which a philanthropic alumnus 
or citizen such as John W. Sterling, W. W. Cook, 
or Hampton Carson, would have entrusted to their 
law school almae matres or their local libraries. 

The Law Library has undoubtedly the most 
distinguished clientele among the bench and bar 
of the United States, but it has no cohesive society 
of friends and patrons to bespeak for it the 
desiderata and research facilities needed in order to 
answer the ever growing demands made upon it. 

Here is a cause which should have a strong 
appeal to the American Bar Association. What so- 
ciety could more appropriately sponsor the national 
law library than the national bar association? The 
authorization for patriotic assistance has been 
granted by Congress in the Library of Congress 
Trust Fund Act.*' Since that enabling act whereby 
the Trust Fund Board is authorized to accept, hold 
and administer gifts or bequests of personal prop- 
erty for the benefit of the Library, its collections or 
its services as might be approved by the Board and 
Joint Committee on the Library, more than two 
million dollars has been given to the Library of 
Congress for various projects, looking to an ex- 
pansion of its bibliographical apparatus, the cre- 
ation and maintenance of interpretative positions, 
such as consultants in special fields and even for 
the endowment of chairs, the occupants of which 
combine the interpretative with the administrative 


10. Hearings before Subcommittee of House Committee on Appro- 
7ist Congress, 2d session. Washington, 1930, p. 233. 
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function. However, the vast field of the law—the 
very vein of the Library—has not had the good 
fortune to share in any of these gifts or bequests. 
If as has been said, “The history of the United 

States has been written not merely in the halls of 
Congress, in the Executive offices and on the battle- 
fields, but to a great extent in the chambers of the 
Supreme Court of the United States.’?* the Law 
Library in rounding out a century of service can 
claim to have played a part, humble though it may 
be, in those pages penned in the Halls of Congress 
and in the chambers of the Supreme Court. It re- 
quires no stretch of the imagination to picture 
Marshall, Story, Webster, Calhoun, Clay, Lincoln, 
and all the other great statesmen of the Nation 
within a century poring over the volumes in the 
Law Library in preparation for an argument before 
the Supreme Court or a debate in Congress. Where 
is there another law library that can boast of a 
similar record of service or wealth of tradition? 

Such a history merits an appropriate memorial 
a gift of a notable collection of books perhaps, or 
the endowment of a chair of jurisprudence. Here 
is a challenge to the friends of the Law Library of 
Congress. 








12. The Supreme a in U. S. History, by Charles Warren. 
Boston, 1928, vol. 1, p. 1. 





The Law Club of Denver 


HERE have appeared in the JOURNAL accounts 

of various clubs of young lawyers in different 
parts of the country, some of which have existed 
for a considerable number of years. A similar club, 
older than any so far mentioned in the JOURNAL, we 
are informed, is The Law Club of Denver, founded 
April 10, 1914, by a group of twenty-four lawyers 
all under thirty-five years of age and all engaged 
in the active practice of their profession. 

At present the active membership of the Club 
is restricted to seventy-five members. Any member 
attaining the age of forty-one years ceases to be 
an active member of the Club and is thcreafter 
classed as an associate member, of whom there are 
at present sixty-five on the Club roll. 

Among the purposes of the Club, as stated in 
the By-Laws, is “The discussion of legal subjects, 
present or proposed legislation, and legal ethics.” 
The Club has met for lunch every two weeks since 
its founding, with a few exceptions, and each 
lunch has been followed by an address, usually by 
a member of the Club but often by an older lawyer 
or a visitor to Denver. A Club booklet containing 
a list of all the speakers and their subjects to date 
has just been published. Active members are re- 
quired to attend the meetings with reasonable reg- 
ularity and to give an address when called upon. 

The Club owes its popularity and continued 
vitality to the good-fellowship engendered by these 
frequent informal meetings where members with 
common interests may converse. The spirit of the 
Club is expressed by its Shakespearean motto 
“. . . as adversaries do in law, Strive mightily, 
but eat and drink as friends.” The Club offers one 
of the advantages for which the English Inns of 
Court exist, in that young lawyers may meet in 
company with a club of older lawyers and infor- 
mally discuss matters relating to their profession. 
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Liberal Policy of Courts Towards Out-and-out Mergers and Extreme Strictness in Deal- 
ing with Agreements among Competitors—Reasons for Relative Ineffectiveness of 
Statutory Prohibitions of Destructive Competition—Part That May Be Played 
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Level of Their Competitive Methods—Judicial Clarification of Sherman 
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Tendency Towards Monopoly* 





By JoHN DICKINSON 
Professor of Law, University of Pennsylvania Law School 


HE Sherman Anti-Trust Law has been under 
‘tm as a clog on the wheels of business, ever 

since its passage, and never more so than dur- 
ing the present depression. The Act was intended 
to strike at monopoly and at attempts toward 
monopoly—in other words, at business practices 
the employment of which is likely to put the supply 
of a commodity at the mercy of a unified private 
control. No one undertakes to defend monopoly 
for itself—no one looks on it with favor except a 
limited group of business men who believe that 
they are on the way to attaining it for their own 
selfish purposes. With such critics of the Sherman 
Act it is futile to argue. On the other hand, those 
critics of the Act whose opposition to it professes 
to be disinterested do not undertake to say that 
monopoly or monopolistic practices are in them- 
selves a good thing or a safe thing for the com- 
munity. What they argue is that the trend towards 
monopoly is so irresistible, and that incidentally it 
has so much about it that is economically defens- 
ible, that the only sound policy for the law to take 
is not to seek to interfere with it, but to let it work 
out to its conclusion and then impose governmental 
regulation upon it after it has been achieved. 

This argument rests on the optimistic assump- 
tion that we would somehow be more successful 
in controlling and regulating monopoly, once it has 
been established, than we are alleged to have been 
in checking and preventing it under the Sherman 
Act. It is difficult to see grounds for this optimism. 
On the contrary, the task of attempting to control 
by law a series of giant monopolies, each dominat- 
ing a particular industry, is something wholly with- 
out precedent and raises problems to which little or 
no adequate thought has so far been given. Advo- 
cates of a system of controlled monopoly feel, for 
example, that a policy of governmental price-fixing 
would be necessary for the products of monopoly. 
It seems to be assumed because the railroad busi- 
ness and certain other public services are natural 
monopolies, and because the regulation of these 
businesses through governmental price-fixing has 
proved reasonably successful, that a similar policy 
could be successfully extended to all industry. I 
suggest that the very magnitude of the task would 
of itself almost certainly prevent it from being suc- 


*Address before American Political Science Association, Washing- 
Dec. 28, 1931. 
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cessful. There is a wide difference between the 
government fixing the rates of a few all-important 
services like railroad transportation, the supply of 
water, light, and power, and the services of com- 
munication on the one hand, and on the other hand 
attempting to fix the prices of the multitude of 
articles which enter into commerce from meat and 
gasoline to shoes and collar buttons. I believe for 
my own part that because of the physical and 
technological characteristics of certain industries it 
may from time to time become desirable to recog- 
nize that they can best be conducted by methods 
of monopoly and should therefore be transferred 
into the special category of controlled businesses 
which we call “public utilities.” This may well be 
true for example of the so-called extractive indus- 
tries like coal-mining and oil production. There is 
a great difference, however, between extending 
state control of prices in this way to a few excep- 
tional industries, and attempting to make state 
regulation of prices the rule for industry generally. 
Apart from the enormous additional burden which 
the latter policy would impose upon government, 
the complexity of the task would create new prob- 
lems to which we have not even yet begun to think 
out the answer. For example, if any considerable 
number of important industries were to be organ- 
ized as controlled monopolies, the problem would 
at once emerge of not merely regulating the in- 
ternal relations within each of these industries, but 
of regulating their relations to one another. Where 
such industries compete with one another for 
labor, for supplies of raw material, and for cus- 
tomers a whole host of problems would emerge 
which it is safe to say could not adequately be 
solved by governmental fiat, and which are none 
the less so vital that governmental regulation of 
the industries in question would break down if 
these inter-industrial relations were not themselves 
controlled by government. In short, the attempt 
to apply to the mass of the industries of the coun- 
try a policy of governmental regulation of produc- 
tion and prices, short of adopting the Russian 
policy of conducting the entire industry of the 
country through the state, seems destined to be 
wholly unworkable and promises only to create a 
confusion worse confounded than that for which 
it is designed to supply a remedy. This being so, 
it seems impossible to accept monopoly as the 
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normal type of organization for industry as a 
whole, and unless we are prepared so to accept 
it, the only apparent alternative is to go forward 
along the line of policy which the Sherman Act 
embodies, and endeavour to prevent and eliminate 
monopoly except in a very limited class of indus- 
tries which can be treated separately as exceptions 
to the general rule. 

Assuming, therefore, that for the bulk of in- 
dustry generally, and uniess special circumstances 
can be shown, a policy of preventing the growth 
of monopoly is sound and necessary, the major in- 
tent and purpose of the Sherman Act is vindicated. 
This leaves open, of course, the question of whether 
the Act embodies the best method of accomplishing 
its objective, and whether or not it is sound in de- 
tail. It may well be argued that if the Sherman 
Act embodied a wise method of working towards its 
objective, it would have been more successful, and 
that the evils against which it is aimed would not 
have gone on increasing, as it is admitted that they 
have done, during the entire period since the Act 
has been in force. On the other hand, it may be 
answered that the Sherman Act cannot be criticized 
for its details since it has no details The Act 
simply pronounces a condemnation of monopoly 
and of attempts at monopoly and leaves the mat- 
ter there, entrusting to the executive arm of gov- 
ernment and to the courts the application and en- 
forcement of its broad provisions. It seems to 
follow from this conclusively that if the policy of 
the act is sound, and if none the less its effect has 
been unsatisfactory, this result must be attributed 
to its application and enforcement, and the respon- 
sibility must rest not on the act itself, or on Con- 
gress which enacted it, but rather on the policy 
of successive administrations in enforcing it and 
on the courts which have interpreted and applied 
it. That this is the case is demonstrated, I sug- 
gest, by the history of the application and enforce- 
ment of the Act. 

Perhaps the most striking development in the 
application and interpretation of the Sherman Act 
is the extremely liberal policy which ever since 
the Standard Oil and Tobacco Trust decisions the 
courts have taken toward out-and-out mergers and 
combinations between competing concerns, as com- 
pared with the undefined, but rather strict and 
narrow attitude which they have tended to take 
toward loose agreements or understandings among 
competitors. Under the law as it has been 
interpreted, and as it stands today, there is 
practically no obstacle in the way of a concern 
gaining a practical monopoly of an entire industry 
by successively buying up the assets of its com- 
petitors. The Clayton Act places some barriers 
in the way of acquiring the business of com- 
peting concerns through a purchase of their shares 
of stock, but if the purchase takes the form not 
of a purchase of stock, but of a direct purchase 
of assets, the law as interpreted by the courts is 
practically powerless to defeat the merger. The 
result is that in many industries through the 
process of merger a single concern has grown so 
large and dominant that in effect it is able to exer- 
cise monopoly-power and compel the surviving 
smaller competitors to follow its lead in matters 
of price and output, thus destroying competition 














in any effective sense. For such a situation the 
law as it now stands affords no remedy. 

On the other hand, the courts have been ex- 
tremely strict in applying the Sherman Act to out- 
law agreements among competitors. There can be 
no doubt of the soundness of this policy so far as 
it relates to the common case of agreements to 
fix prices, regulate output, or divide territory. 
If the competitors in an industry were able under 
the law to make agreements of this kind, they 
would in effect be able to exercise a monopoly, 
and whatever economic arguments may be ad- 
vanced in favor of monopoly of such a character, 
it would be subject to all the disadvantages of 
regulation and control to which I have already re- 
ferred, and as to which I suggested the conclusion 
that the advantages would counterbalance the dis- 
advantages only in the case of a relatively small 
number of exceptional industries. The courts have 
not, however, expressly limited their condemnation 
of agreements among competitors to agreements 
which fix prices or limit output, or divide territory. 
So far they have left the question open how far 
competitors may lawfully agree as to matters which 
are connected with business policy in such sense 
as to have any bearing, even though remote and 
incidental upon prices, output, and distribution. 
There is a general feeling among both business- 
men and lawyers that agreements of the later kind 
are so likely to be un!awful that it is unsafe 
for competitors to enter into them or to adapt their 
policy to them. A wholesale and indiscriminate 
outlawing of such agreements would make, I be- 
lieve, in the direction of some of the very develop- 
ments which it is the object of the Sherman Act 
and the Clayton Act to prevent, and would remove 
one of the most effective barriers against the tend- 
ency toward monopoly. So far this has not been 
generally understood, and it can only be under- 
stood by a much more careful analysis of the mean- 
ing and necessary conditions of economic compe- 
tition than has ordinarily been devoted to that 
subject by business men, or even by economists. 

Obviously the antithesis to the establishment 
of monopoly is the maintenance of competition. 
To that we would all agree, but when we come to 
analyze our ideas further we discover a noteworthy 
lack of agreement as to the meaning of competition. 
Perhaps the most commonly accepted idea of com- 
petition in the popular and often in the legal mind 
is that it means simply the getting of business away 
from one’s competitors by any means short of 
actual fraud and violence, and the attempt, short 
of fraud and violence, to put one’s competitors out 
of business. From this point of view any form 
of agreement the nature or object of which is to 
check the ruthlessness of the competitive struggle 
seems to be inconsistent with competition itself, 
and consequently a restriction of the freedom of 
competition which it is the purpose of the anti- 
trust laws to preserve. On the other hand a little 
analysis will serve to show that absolutely unre- 
stricted competition is the most certain road to 
monopoly. An attempt to put one’s competitors 
out of business is obviously the same thing as an 
attempt to establish monopoly for one’s self. It 
has long been clear from the history of such con- 
cerns as the Standard Oil Company and the Amer- 
ican Tobacco Company that the way in which those 
monopolies were built up was by the use of cer- 
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tain competitive methods the legitimacy of which 
cannot be questioned if we accept the view that 
competition consists simply of an attempt to get 
business for one’s self and drive competitors from 
the market. Ever since the debates which pre- 
ceded the enactment of the Clayton Act it has 
therefore been clear that at least some forms of 
competitive practice are but stages on the road to 
monopoly, and it has been customary to refer to 
these as methods of “unfair” or “destructive” com- 
petition. Such, for example, is the establishment 
of a special low price in a particular locality where 
a competitor is operating in order to drive the com- 
petitor out of business, while a higher price is main- 
tained in other localities where there are no com- 
petitors. Local price cutting of this character has 
come to be generally recognized as “unfair compe- 
tition.” There are many other practices of the 
same tendency and import which have, however, 
not yet been so generally and definitely recognized 
as destructive of competition, but which are in fact 
equally so. One of these forms of destructive com- 
petition occurs when a relatively more powerful 
concern with greater financial staying power either 
secretly or openly sells persistently below its own 
cost of production until another concern with 
smaller financial resources but perhaps more effi- 
cient and with lower production costs is driven 
from the market, thereby defeating the operation 
of competition in the sense of the word used by 
economists which would make survival depend on 
relative efficiency and lowness of cost. 

The recognition of a difference between com- 
petitive methods, between those on the one hand 
which are self-defeating in the sense of leading to 
the destruction of competition, and those on the 
other hand which are consistent with the continu- 
ance of competition in the economic sense, lies at 
the basis of any attempt to preserve and maintain 
competition by law. Competition cannot be main- 
tained by the mere prohibition of monopoly, but 
only by reaching back into the antecedents of 
monopoly, and preventing those methods of compe- 
tition which lead inevitably to monopoly. True 
competition can be preserved only if destructive 
competition is outlawed, or to put the thing in an- 
other way, only if certain conditions of competition 
are maintained, only if a certain ethical minimum 
of competitive practice is established, and com- 
petitors are required to live up to that minimum. 
In other words competition is not a mere matter of 
laissez-faire. Laissez-faire in the field of competi- 
tion leads to monopoly. To preserve competition 
requires the establishment and maintenance of 
rules of the competitive game, rules of such a char- 
acter that they exclude and outlaw practices which 
are inconsistent with the continuance of the game. 

With our American tendency to rely on law 
and legal enforcement as the agency for eliminat- 
ing socially undesirable practices and maintaining 
the external conditions of socially desirable be- 
haviour, it is only natural that we should have 
turned primarily to law to eliminate the types of 
competitive practices which are inconsistent with 
the mait tenance of competition. Accordingly such 
an attempt was made in some of the provisions of 
the Clayton Act and the Federal Trade Commis- 
sion Act. The Clayton Act, for example, outlaws 
local price-cutting and certain other forms of 
discriminatory practices, while the Federal Trade 
Commission Act outlaws “unfair competition” gen- 








erally. There are two difficulties, however, which 
have greatly weakened the force of these enact- 
ments and have prevented them from becoming 
really effective instruments for accomplishing their 
purpose. The first of these is the extremely vague 
and confusing language, overlaid with provisos, in 
which the statutory provisions are couched, with 
the result that lawyers and businessmen alike have 
always been and still remain doubtful as to their 
meaning, and uncertain as to what they condemn 
or permit. The second difficulty is that the popu- 
lar notion which confuses fair and unfair compe- 
tition, and tends to extend approval of the former 
to the latter, is so strong, that the tendency has been 
to narrow the prohibition of unfair competition to 
the point where methods obviously destructive can- 
not be certainly regarded as falling under the con- 
demnation of the statute. With our frontier psy- 
chology we tend to treat a duel to the death be- 
tween a strong and a weak competitor as but a form 
of the competition which we cherish and look upon 
as ideal. While this psychology continues com- 
petition must remain only a half-way stage towards 
ultimate monopoly. 

There is, however, a further reason for the rela- 
tive ineffectiveness of the statutory prohibitions of 
destructive competition which goes still deeper, 
and which is directly connected with the aspect of 
the anti-trust law in which we are here interested. 
It is a truism which our American political think- 
ing has still to learn that law as an agency of social 
control requires to be buttressed and supported by 
other non-legal agencies. For legal enforcement to 
be effective in accomplishing its aim, the practices 
against which it is directed must ordinarily be 
relatively exceptional, or at all events must be op- 
posed to other practices and opinions which are 
strongly entrenched in the group to which the law 
applies. Law cannot, in other words, enforce an 
ethical level of practice which is not supported by 
relatively powerful factors of existing practice and 
opinion. Hitherto in the history of the world the 
chief support of this extra-legal character upon 
which law has been able to rely has been custom, 
—the rooted and long-established ways of acting, 
and of judgments about action, which are followed 
by the members of the community simply because 
they always have been followed, and are therefore 
taken for granted and never questioned. Law has 
always been most effective where it has been in 
conformity with a considerable body of customary 
practice, and has aimed its prohibitions against the 
violators of established usage. There is no doubt 
that the most effective guarantee against conduct 
which falls below an ethical minimum of practice 
is custom, where custom is operative. Thus, in the 
past, competition has been most effectively safe- 
guarded against those competitive practices which 
are destructive of competition where an effective 
minimum of fair competitive practice has been 
prescribed by the unconscious, unthinking, involun- 
tary customs of a trade or market, followed by 
tradesmen or merchants simply because they have 
always been followed. These customs, insofar as 
they embody restrictions on competitive practices, 
are generally regarded as valid by the courts and 
as not amounting to an attempt to interfere with 
competition or to restrain trade. 

«The difficulty is that under modern conditions 
of life and technology, and particularly in a country 
like America, the power of custom as an agency of 
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social control has completely broken down. Cus- 
tom, requires for its effectiveness a relatively stable 
society, a society which changes only slightly from 
generation to generation, and where there is rela- 
tively little mobility of population from one neigh- 
borhood or social group to another. Under modern 
conditions, particularly in America, both of these 
prerequisites for the operation of custom are absent. 
The march of invention and technology is so rapid 
that ways of doing things must necessarily change 
from year to year and even from month to month, 
so that there are few important lines of conduct 
which are followed simply because they always 
have been followed, and there is thus no room for 
the special psychological attitude to grow up and 
invest a form of action which is necessary if that 
form of action is to become a custom. Further- 
more the mobility of population is such, and the 
transfer of individuals from one group to another 
is so frequent, that seldom does a group hold to- 
gether long enough for customary ways of conduct- 
ing their affairs to become rooted in the attitudes 
of its more or less temporary members. These cir- 
cumstances of mobility and change have always 
been, and are still especially characteristic of Amer- 
ican life. Our population from the beginning has 
consisted of immigrants who deliberately tore 
themselves loose from the established ways of life 
which they left behind in their former homes, and 
who, upon arrival here, seldom rooted themselves 
for more than a short while in any given com- 
munity, but sought their fortune by wandering 
from place to place and varying their occupations 
and exploiting their inventiveness. In a commun- 
ity made up of such elements the power of custom 
in its true and effective sense is practically non- 
existent. 

It seems clear, therefore, that in modern Amer- 
ican industry tacit and unconscious trade custom 
cannot be relied on as the extra-legal agency neces- 
sary to put effectiveness into legal prohibitions of 
particular types of destructive trade-practices. 
The agency which is needed is something which, 
while supplying the same element of voluntary con- 
sent as custom, does not require the same length 
of time to grow up and establish itself, and which 
does not, like custom, depend on the uniform and 
long-continued prevalence of identical practices, 
but can change and adapt itself consciously to an 
environment of continually changing practices. In 
other words if law is to be effective in bringing 
about the prevalence in an industrial group of cer- 
tain competitive methods to the exclusion of others, 
what is needed is some way of bringing the group 
itself to the support of the method which the law 
approves, and to a condemnation of the methods 
which the law disapproves. Furthermore, room 
must be left for the continued adaptation of the 
legally approved type of conduct to the continually 
changing industrial situation produced by a con- 
tinually advancing technology. Without some such 
aid within the body of an industry, attempts to 
maintain a standard of socially desirable compet- 
itive practice through the medium of law alone are 
bound to fail, because in a disorganized and rapidly 
changing industry a resort to what may be 
described as methods of “jungle competition,” or 
“dog-eat-dog” competition, will almost inevitably 
result from the mere pressure for survival. The 
law alone cannot cope with this pressure unless it 
is supported by forces of voluntary consent within 


the industry; and these forces will not emerge un- 
less the individuals or concerns in the industry can 
feel that their competitors no less than themselves 
will participate in maintaining the level of com- 
petition above a minimum of fair practice. Other- 
wise each competitor, although willing. to refrain 
from destructive practices against his competitors, 
will be afraid to do so because of a not unfounded 
fear that they will not desist from the employment 
of such practices against himself. 

The only apparent way to secure the consent 
and unison of competitors with respect to the rules 
of the competitive game, where it is hopeless to 
wait upon customs of fair competition to grow up, 
is for the competitors voluntarily and consciously 
and deliberately to frame the rules of fair practice 
by agreement. Voluntary conscious agreement is 
necessary to do the work of custom in a world 
where change and adaptation are the order of the 
day. 

If all this is so, and if it is socially desirable 
that the competitive process should be kept within 
such limits as will prevent it from destroying itself, 
it seems to follow that even if we seek to fix the 
limits of competition by law, the law to be effective 
needs to be supplemented by definite voluntary 
agreement on the part of the competitors in an in- 
dustry to raise the level of their competitive 
methods. They must be allowed to agree and con- 
cert together with respect to their methods of com- 
petition to the extent of eliminating and outlawing 
by their own voluntary action and free consent 
those types of competition which are destructive of 
the competitive process. If the concerted aid of 
the competitors cannot in this way be brought to 
the support of law, the law because of the special 
nature of the problem with which it is attempting 
to deal is bound to remain relatively ineffective. It 
may of course be that we are so fearful of allowing 
competitors to agree about anything remotely 
touching their competition that we will not even 
permit them to agree on those limitations of com- 
petition which are essential to maintain its exist- 
ence ; but if this is so, the result is to refuse to per- 
mit the erection of the only barriers which can 
check the tendency toward monopoly sufficiently 
for the law to be able to deal with it. 

It is quite true that there is still as much 
ground as ever for sharing Adam Smith’s sus- 
picious attitude toward meetings of competitors, 
expressed in his well-known statement that “people 
of the same trade seldom meet together, even for 
merriment and diversion, but the conversation ends 
in a conspiracy against the public or in some con- 
trivance to raise prices.” The question simply is 
this: Are we to allow the fact that agreements 
among competitors may improperly restrain competi- 
tion to cause us to outlaw even those agreements 
which are essential to prevent the destruction of 
competition? In other words is the attitude of the 
law to be so suspicious as to promote the very de- 
velopment against which the suspicion is: directed? 
I am forcibly reminded of an old woman of my 
acquaintance who was so afraid of surrendering 
rights by signing her name to any document that 
she would refuse to receive payment of money due 
to her whenever the debtor asked her to sign a 
receipt. 

Of course it may be argued, and the argument 
is sound, that in any particular instance it may 
be difficult to tell whether the economic effect of 
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some rule of competitive practice agreed upon by 
competitors will be to promote and protect com- 
petition against destructive practices, or whether on 
the other hand it will only amount to a covert in- 
terference with competition in the interest of higher 
profits. This difficulty does not, however, seem to 
me so insurmountable as to require that the law 
in its struggle to protect competition should denude 
itself of aid by a universal prohibition of all volun- 
tary regulations of competition by the competitors. 
The task of determining so far as possible what the 
economic results of a course of action will be, and 
of deciding the legality or illegality of the course 
of action on the basis of those results, is one which 
the law already has to face in many fields, and 
which it will increasingly have to face if it is to 
provide really intelligent solutions for the problems 
of an industrial civilization. It cannot simply brush 
the task aside as too hard. Instead therefore of 
lumping all agreements among competitors to- 
gether and passing common adverse judgment 
against them, the law must attempt to distinguish 
between those which are merely subterfuges for 
monopoly, and those which are designed to main- 
tain the level of the competitive game at a point 
where the game itself can survive. If the law does 
not draw this distinction and bring to its aid the 
action of the competitors in the form of self-regu- 
lation, its attempt to prevent monopoly is bound to 
be feeble and ineffective in the present condition 
of industry. 

The danger that competition will degenerate 
into cut-throat destructive competition has been 
very greatly increased by the technological and 
financial developments of the last seventy-five 
years. So great have these developments been that 
they have sometimes been referred as amounting 
to a “second industrial revolution.” The essence 
of this revolution has consisted in the great increase 
in the size of the manufacturing plants employed 
in industry, and in the resulting much greater 
capital investment tied up in them. Both these 
factors make directly for the special type of cut- 
throat competition which destroys competition. 
The large size of the individual plants in industry 
tends to bring about a condition of excess produc- 
tion capacity. A plant is specialized, it is not 
ordinarily valuable for anything except the produc- 
tion of the commodity which it was built to pro- 
duce, and if for any reason demand falls off, the 
result is that excéss production capacity in the in- 
dustry cannot readily be eliminated without a great 
sacrifice of investment. Each plant, representing a 
large investment consisting in part of borrowed 
money, is determined to survive at the expense of 
the others, and there thus arises a form of warfare 
between them which is not competition in the eco- 
nomic sense of competition in efficiency of pro- 
duction, but rather competition in financial stay- 
ing-power. Prices tend to be cut irrespective 
of costs, with the result that the efficient pro- 
ducer has no advantage over the inefficient one. 
A concern may operate at a loss over a period 
of time and drive its more efficient competitors 
out of business if only it has sufficient financial 
staying-power. It may pass through several re- 
organizations, in each instance the capital being 
wiped out and the plant being taken over by 


the bondholders to preserve their investment, and 
when thus relieved of its capital charges it may 
resume the fray at a decided advantage over its 
more conservatively managed competitors. It is 
competition of this character, only too frequent 
under modern conditions of large-scale industry, 
which drives business men irresistibly towards 
monopoly. After a course of competitive warfare 
of the kind just described, one has difficulty in 
blaming the weary fighters who have survived if 
they decide to merge or combine in some form of 
monopoly. The pressure to do so is almost beyond 
the power to resist. 

The alternative to allowing cut-throat com- 
petition to run out its course in monopoly is to 
check it at the outstart by enforcing rules of com- 
petitive practice which will protect the efficient 
producer in the advantages he would enjoy under 
a regime of economic competition in the true sense. 
The validity of any rules of competition adopted 
by the voluntary action of the competitors should 
be brought always to the test of this standard. Of 
course no one would propose that general validity 
should be allowed to any rule or practice that might 
be adopted by the voluntary action of competitors 
in the purported exercise of self-regulation. The 
rules must be required to meet the test of public 
interest. How this test should be applied, whether 
by the courts, as at present, or by some such body as 
the Federal Trade Commission, is a question into which 
there is not time to enter here. But it is a question the 
importance of which does not arise unless there 
is general agreement on the two propositions for 
which I have undertaken to make out a case: 

1. That in the attempted regulation of indus- 
trial practice, and particularly of a matter like com- 
petition, the law must rely definitely on the con- 
certed and voluntary cooperation of the members 
of the industry expressed in the form of voluntary 
rules and regulations of their own practices; 

2. That if this is so, the interpretation of the 
Sherman Act should be definitely clarified by judi- 
cial decision to permit beyond question those forms 
of agreement and concert among competitors which 
are designed to maintain competitive practices at 
a level where competition can survive instead of 
tending constantly towards mergers or other forms 
of monopoly. 
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be compelled, against the will of New Hampshire, by the 
superior force of the full faith and credit clause. 

If decision of that question could not be avoided, I 
should hesitate to say that the Constitution projects the 
authority of the Vermont statute across state lines into 
New Hampshire, so that the New Hampshire courts, in 
fixing the liability of the employer for a tortious act 
committed within the state, are compelled to apply Ver- 
mont law instead of their own. The full faith and credit 
clause has not hitherto been thought to do more than 
compel recognition, outside the state, of the operation and 
effect of its laws upon persons and events within it. 

Mr. Justice CArpozo took no part in the case. 

The case was argued by Messrs. Stanley M. Burns 

and George T. Hughes for the petitioner, and by Mr. 
Robert W. Upton for respondent. 
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AR EXAMINATIONS and the Integrated Bar, 
by Leon Green, Dean of Northwestern University 
Law School. Published in The Bar Examiner, 

June, 1932. Dean Green’s stimulating article deserves 
the careful study of every student of bar admission 
problems. His main thesis is that the bar examination 
has proved a failure as a test of intelligence, capacity 
and fitness, and that therefore it should be largely, if 
not entirely, abandoned. He would leave to the law 
schools the problem of determining these factors. He 
would impose upon the bar examiners two main duties, 
first that of judging each law school to determine 
whether its decisions should be accepted and, second, 
the investigation of the personal history and educa- 
tional record of each applicant. Upon the evidence 
thus obtained from law schools deemed to be worthy of 
confidence and from such personal investigation, the 
bar examiners would act. Admission on their recom- 
mendation would be for a probationary period to a 
junior bar. Further investigation would follow during 
and at the end of such period and final admission to a 
permanent or senior bar would result if deserved. 

That a written examination without other evidence 
is in many instances not a fair test of intellectual at- 
tainments may readily be admitted. Of course, this is 
particularly true, where, as in the case of bar examina- 
tions, the relation of teacher and student does not exist. 
Such examinations however are still used as a sole 
test, often with injustice in individual cases, in our 
law schools of highest standing. At some stage they 
seem necessary in these days of mass production. Is 
not the problem in the case of bar admissions one of 
finding means of obtaining other evidence to use in 
checking and correcting the results of an examination 
conducted by bar examiners rather than abolishing it 
altogether ? 

The Bar is not a society of scholars, but is or 
should be engaged in rendering to the community a 
practical service. Admission to its membership must 
be controlled by practising lawyers. Bar Examiners 
to be qualified for their position must have clients to 
whom they devote the greater part of their time. They 
cannot become a board of legal education. To be sure 
each board may and should have a full time secretary, 
but the Board must make the decisions. It is doubtful 
if such boards have either the time or the training to 
enable them to pass such judgments upon the work 
of law schools as would justify them in delegating to 
any school the entire work of examining its pupils. 
Then in Massachusetts, and presumably elsewhere, we 
have large law schools which have been incorporated 
and authorized to award degrees by legislative act. 
Ought we ever to say that no graduate of such a school 
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can be admitted? Should we not rather test its prod- 
uct in our own way? 

In Massachusetts now for many years we have not 
thought admission to the bar to be a matter of arith- 
metic based solely upon the marks which are supposed 
to be the translation of intellectual performance into 
percentages. The examination answers are read with- 
out knowledge as to the name or record of the appli- 
cant, but the resulting marks are deemed prima facie 
evidence only. Thereafter they are considered together 
with the entire history, educational and personal, of 
the applicant so far as it can be obtained, and an at- 
tempt is made to correct the errors which otherwise 
might result from relying upon examination marks 
only. Applicants with low or high marks require little 
or no further consideration other than upon the issue 
of moral character. The prima facie case for their re- 
jection or admission can seldom be overcome by other 
evidence. It is in the border line cases that this other 
evidence is important and often controlling. The marks 
are never disregarded but they are tested and corrected 
by other evidence. So our problem is first to improve 
our written examination, and second, to devise means 
of obtaining more and better extrinsic evidence of 
capacity and attainments. Recently we have adopted 
the so-called oral examination of or personal interviews 
with each applicant receiving an examination mark 
sufficiently high to entitle him to serious consideration. 
In so doing we have combined the study of legal attain- 
ments with that of moral character. We have found 
this a distinct step in advance. We are seeking other 
methods of obtaining evidence for use in correcting the 
errors likely to result from the unsuitableness of the 
written examination as a final test. Dean Green’s sug- 
gestions will greatly aid us, even though he does not 
persuade us to abandon the written examination. 

His suggestion of the establishment of a junior 
bar, though of course not new, deserves serious con- 
sideration. But does it not relate to the moral char- 
acter problem rather than to that of intellectual capacity 
and attainments? Require if you desire service as a 
law clerk for a specified period as a condition of ad- 
mission to the bar, but once admission has been granted 
how can bar examiners undertake to judge and classify 
subsequent intellectual performance? Must we not 
leave that to prospective clients and to the public at 
large? 

Wo. Harotp HitcuHcock, 
Chairman, Massachusetts Board of Bar Examiners. 


“The Federal Octopus” by Sterling E. Edmunds. 
1932 Charlottesville, Va.; The Michie Co., Pages 132. 
Seldom has appeared a more vivid and timely picture 
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of the evils that have beset the United States through 
federal bureaucratic despotism. Its alarming note 
comes with peculiar pertinence in this hour of national 
extravagance. Mr. Edmunds has brought a trenchant 
pen and convincing logic to his thesis, which may be 
stated thus: The United States has abandoned its 
unique position of freedom from meddlesome and un- 
restricted governmental power, in favor of a policy of 
repression of trade and industry. Gradual Congres- 
sional usurpation of power during the last three dec- 
ades is responsible for this, on the new theory that 
Congress may do anything not forbidden by the Con- 
stitution—a power that originally rested in the various 
states. Popular indifference and Supreme Court fail- 
ure to stem the tide of growing governmental paternal- 
ism, are largely to blame. As Mr. Edmunds points 
out, we are changing from the Anglo-Saxon tradition 
of restricted powers at Washington to the Roman idea 
of the all-wise and omnipotent parens patriae, with the 
consequent infestation of our daily lives by bureaucratic 
agents. He traces the plunder of State powers from 
its Interstate Commerce Commission origin in 1887 
down through the gross assumption of educational 
sovereignty through the Department of Agriculture, 
(tending to make the farmers wards of the Nation), 
the strangulation of private enterprise by the Depart- 
ment of the Interior, the various Boards and Bureaus 
such as the Shipping Board, the Inland Waterways 
Corporation, and those two mammoth instruments of 
interference, the Federal Trade and the Federal Power 
Commissions. An army of some 2,000,000 government 
agents are swarming over State lines. Their bureau 
heads promulgate a body of “Administrative Law,” for 
Congress, in the face of the Constitution, has delegated 
its own usurped authority to these bodies, who sit in 
judgment on their own rules and regulations. The 
policy of “federal aid” is abroad in the land, and the 
“Welfare Clause” in the Constitution has become an 
unintended substantive power at a cost of billions of 
dollars that should be raised and administered by the 
several States. The professional public welfare worker 
is sitting in the driver’s seat. 

Mr. Edmunds’ remedy is by convention-made Con- 
stitutional Amendments, National and State. The 16th, 
17th and 18th Amendments should be repealed, the bill 
of rights restated, and, among other changes, the ac- 
quisition of foreign territory be forbidden, as well as 
the delegation of legislative and quasi-judicial authority 
to Boards and Commissions. 

It is a pity that a work so wisely and temperately 
expressed, should have omitted book and page ref- 
erence to the various decisions cited. The pamphlet 
should be widely read by all who suffer from the 
burden of taxation. Only by such thinking, can we 
ever hope to regain our long lost govérnmental trail. 

GEORGE PACKARD. 
Chicago. 


Since Calvary—An Interpretation of Christian 
History. By Louis Browne. New York: The Mac- 
millan Company. 1931.—This work, brilliant, con- 
densed, learned and fully documented as it is, must 
attract and hold the attention of those who are inter- 
ested in its subject—and who is not? 

The history of the development of Christianity 
from an obscure sect of lowly-placed Jews to an ascen- 
dancy among the Western peoples is from every point 
of view amazing—the facts and the explanation of the 





facts have received attention from writers before Gib- 
bon and after him—and there is no likelihood of the 
series coming to an end. 

About the facts, once the historical truth of the 
existence and crucifixion of Jesus of Nazareth is ac- 
cepted, there is little difference of opinion among those 
competent to speak—it is the explanation, the interpre- 
tation, of the facts that is the crux. The facts may be 
stated with religious fervor as directly due to Divine 
guidance, or on the other hand—as by Gibbon—as the 
product of purely human endeavor. The latter course 
has been adopted by this very learned, very competent 
and very exact author; and, while all will not agree 
with all his views, all must recognize his candor and 
historical accuracy. 

Beginning with that terrible day when the follow- 
ers of the Nazarene, fisher-folk and plowmen from 
Galilee, overwhelmed by the downfall of their Master, 
believed by them to be the Messiah bringing in the 
Kingdom of Heaven, fled away, fearing for their own 
lives, the brilliant author divides the history of Chris- 
tianity into six periods. 

In the first, 29-70 A. D., A Faith is Born, and 
Gentile Christianity whose protagonist was Paul tri- 
umphs over that of the Jews. Comes the Ordeal of 
Childhood, 70-323 A. D., the era of the Gospels, the 
formulation of the Christian Church, its persecution, 
and, at length, its triumph under Constantine, “illiter- 
ate but intelligent, superstitious yet amazingly shrewd.” 
The Church Grows Up, 323-800 A. D., Arianism is 
condemned, Julian dies confessing the conquest of the 
Nazarene, the Popedom is firmly established, monasti- 
cism grows, the veneration of the Virgin and the Saints 
is a constantly extending cult. The Halcyon Years, 
800-1415 A. D., bring us the corruption of the Church, 
the amazing Hildebrand, the Crusades and more Cru- 
sades, the shattering of the Papal Power, the Francis- 
can and Dominican Revivals, Wicliff in England and 
Huss in Hungary. The Breakdown, 1415-1648 A. D., 
—The Reformation, largely due to economic causes 
and the cultural awakening, Lutheranism, Anglican- 
ism (led by the King who had been made by the Pope 
“Defender of the Faith”), Anabaptism with its legal- 
ized Polygamy—one man had sixteen wives,—Calvin- 
ism with its burning of idols and of Servetus and other 
heretics, as well as of witches, the Catholic Revival and 
the Thirty Years’ War. In the Ordeal of Survival, 
1648—Catholicism marches on, Protestantism falters, 
Rationalism emerges, sets in the war of the Church 
against Science, the “Age of Reason,” the reaction, 
“Pietism” and the Moravian Brethren, Methodism, 
“long a most virile force in Protestantism,” the French 
Revolution, which found Methodism a potent deter- 
rent against its spread to England, the Ordeal of the 
Church, the Ordeal of the Sects—and Then Came the 
War, “the whole bottom of the capitalistic world fell 
through . . . the immediate consequence . . . of war 
without parallel in all . . . history was a galvanic stir 
in most of the religious establishments. . . . Hysteria 
took hold of Christendom and the Churchmen . . . be- 
came full of hope once more.” 

Everyone must form his own conclusions as to 
the success of the author in interpreting the phenom- 
ena of this important history—none can find fault with 
him in respect of clearness and candor. 

WILLIAM RENWICK RIDDELL 
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Leading Articles in Current Legal Periodicals 


Air Law Review, April (New York City)—International 
Regulation of Air Warfare, by James W. Garner; Air Trans- 
port Rate-Making, by Myron W. Watkins; Limitation of Air- 
craft Owner’s Liability, by Arnold W. Knauth. 


Yale Law Journal, May (New Haven, Conn.)—Secondary 
Distribution of Securities—Problems suggested by Kinney v. 
Glenny, by George E. Bates and William O. Douglas; The 
French Law of Collective Labor Agreements, by Ralph E. 
Fuchs. 

Yale Law Journal, June (New Haven, Conn.)—The Cur- 
rent Account and Set-Offs Between an Insolvent Bank and Its 
Customer, by Underhill Moore and Gilbert Sussman; Inter- 
pleader in the United States Courts, by Zechariah Chafee, Jr. ; 
The Taxation of Family Income, by Paul W. Bruton. 

Southern California Law Review, June (Los Angeles, 
Calif.) —The Federal Leasing Act: Construction by the Land 
Department and the Courts, by Charles G. Haglund; De- 
pendent Relative Revocation—Part II, by Francis T. Cornish. 


Minnesota Law Review, June (Minneapolis, Minn.)— 
Open Price in Contracts for the Sale of Goods, by William L. 
Prosser; Fines for Contempt as Indemnity to a Party to an 
Action, by Edmund T. Montgomery. 


Cornell Law Quarterly, June (Ithaca, N. Y.)—The Future 
Constitutional Opinions of Mr. Justice Cardozo, by Charles P. 
Light, Jr.; Mr. Justice Holmes and Non-Euclidean Legal 
Thinking, by Jerome Frank; A Study of Comparative Negli- 
gence, II, by A. Chalmers Mole and Lyman P. Wilson. 

Rocky Mountain Law Review, June (Boulder, Col.)— 
Limitations Upon Legislative Inquiries Under Colorado Ad- 
visory Opinion Clause, by William H. Robinson, Jr.; Interpre- 
tation of Contracts in Colorado: Part II, by Ernest Ellison 
Hatfield. 

Columbia Law Review, June (New York City)—The 
Problem of Mental Disorder in Crime: A Survey, by L. A. 
Tulin; A Formula for the Judicial Reorganization ot Fublic 
Service Corporations, by Alfred J. Buscheck; Federal Regula- 
tion of Railroad Holding Companies, by Bliss Ansnes. 

Tennessee Law Review, June (Jackson, Tenn.)—Cotton 
and the Constitution, by Robert S. Keebler; Conflicting Inter- 
ests of States Over Interstate Waters, by Charles N. Burch; 
Essentials of Claim and Defense in Actions in Tort, by H. B. 
Schermerhorn. 

Marquette Law Review, June (Milwaukee, Wis.)—The 
Road to Judicial Reform, by Hon. Franklin D. Roosevelt ; Some 
Recent Developments in Wisconsin Income Taxation, by Mal- 
colm K. Whyte; Wisconsin as a Leader in Labor Legislation, 
by Leonard C. Fons; Relief by Injunction Against interfer- 
ence with Contract, by Brooke Tibbs; Television Broadcasts 
of Boxing Matches, by Terence N. Hickey. 

St. Louis Law Review, June (Fulton, Mo.)—Death Trans- 
fer Taxation of Stock, by C. Powell Fordyce and W. C. 
Fordyce, Jr.; Modern Charitable Trusts and the Law, by Paul 
R. Stinson; Psychiatry and Its Relationship to the Administra- 
tion of the Criminal Law, by William Nelson, M. D. 


The Canadian Bar Review, June (Toronto)—The Custom 
of a Month’s Notice, by J. A. Corry; The Problem of a Com- 
monwealth Tribunal, by Robert A. MacKay; Trade Unions in 
Canada, by C. A. Pearce; A Famous Nova Scotia Trial, by 
George Patterson; Ontario Land Titles Act, by F. A. Magee. 

The Lawyer and Banker and Central Law Journal, May- 
June (New Orleans, La.)—What Is Title Insurance, by Mark 
R. Craig; What of the Flexible Tariff, by Benjamin S. Dean; 
Equitable Easements and Restrictions, by William F. Walsh; 
Testing the Physical Authenticity of Documents, by Webster 
A. Melcher; Prohibition and the Use of Leased Property, by 
Clarence M. Lewis; Criticism of Supreme Court Decisions, 
by Charles Hall Davis. 

lowa Law Review, May (lowa City)—Iowa Criminal 
Justice, by Rollin M. Perkins; Recapture of Excess Profits 
Under the Transportation Act, by Tom E. Shearer; Iowa Law 
of Estoppel by Record and Estoppel in Pais, by William B. 
Sloan; A Contemporary of Langdell on the Study of Cases— 
Extracts from the Journal of William G. Hammond, with an 
Introduction by Percy Bordwell. 

Tulane Law Review, June (New Orleans, La.)—Civil Law 
Influences Upon the Law of Insurance in Louisiana—Life Insur- 
ance Problems Under the Community Property System, by 
Eugene A. Nabors; The Judicial Status of Non-Registered 


Foreign Corporations in Latin-America, by F. B. Rives, R. G. 
Arias; The Mining Laws of Cuba, by Richard C. Backus; 
Security of Acquisition and of Transaction: La Possession 
Vaut Titre and Bona Fide Purchase, by Mitchell Franklin. 


Wisconsin Law Review, June (Madison, Wis.) —The Work 
of the Federal Trade Commission, by R. S. Ely; Trade Prac- 
tice Work in Wisconsin, by Berniece N. Lotwin; Wisconsin’s 
Comparative Negligence Law. by Richard V. Campbell. 


North Carolina Law Review, June (Chapel Hill, N. C.)— 
The Torrens System—After Thirty-five Years, by Frederick 
> McCall; Supreme Courts Sitting in Divisions, by Susie M. 

harp. 


United States Law Review, June (New York City)— 
Jurisdiction of Foreign Causes of Action, by Roscoe B. Gaither ; 
Injunctions to Restrain Picketing, by Daniel Charles Lencioni. 


United States Law Review, July (New York City)— 
Whimsies of Will-Makers, by Harry Hibschman; Crime News, 
by Charles T. LeViness, II1; Trial by Newspaper, by Stuart 
H. Perry. 


The Journal of Air Law, July (Chicago)—Adjusting the 
Conflicting Interests of Landowner and Aviator in Anglo- 
American Law, by Edward C. Sweeney; The Correlative In- 
terests of the Landowner and the Airman, by Robert Kingsley 
and Carlos R. Mangham; Airspace Ownership and the Right of 
Flight, by Fred D, Fagg, Jr.; International Air Law in the 
American Republics, by Brower V. York. 


Texas Law Review, June (Austin, Tex.)—Declarations 
Against Interest in Texas, by E. M. Morgan; The Doctrine 
of Sanger v. Warren, by Frank Bobbitt; Finality of Admin- 
istrative Process Under the Longshoremen’s and Harbor Work- 
ers’ Compensation Act, by George Wilfred Stumberg. 


University of Pennsylvania Law Review, June (Phila- 
delphia, Pa.)—Crowell v. Benson; Judicial Review of Ad- 
ministrative Determinations of Questions of “Constitutional 
Fact,” by John Dickinson; The Proposed Uniform Mechanics’ 
Lien Law, by Edward H. Cushman; The Measure of the Trus- 
tee’s Liability for Improper Investments, by Stuart M. Wright. 


Michigan Law Review, June (Ann Arbor, Mich.)—Fed- 
eral Injunction Against Proceedings in State Courts; The 
Life History of a Statute, by Edgar Noble Durfee and Robert 
L. Sloss; Controlling the Production of Oil, by UVonald H. 
Ford; Judicial Examination of the Accused—A Remedy for 
the Third Degree, by Paul G. Kauper. 


Virginia Law Review, June (University, Va.)—The Duty 
of the Husband to Support the Wife, by Robert C. Brown; 
The German Company pl of 1931, by Fritz E. Koch; The 
Unconstitutionality of “Foreign Legislative Contracts,” by 
Jennings C. Wise. 


Idaho Law Journal, June (Moscow, Ida.)—The Payment 
of Legacies, by Alvin E. Evans; The New Idaho Income Tax, 
by Eugene A. Cox; Onus Probandi and Disregard of the 
Corporate Fiction, by Walter H. Anderson; The Duties of 
the Attorney General of Idaho, by Fred J. Babcock. 


Temple Law Quarterly, June (Philadelphia, Pa.)—Letters 
from a Preceptor to a Law Student, Anonymous; Power of 
the National State in International Law to Determine the 
Nationality of an Individual (1), by Herbert Hugh Naujoks; 
State Jurisdiction to Tax Income, by Charles L. B. Lowndes; 
Necessitous Circumvention of Spendthrift Trusts, by Warwick 
Potter Scott; The Application of the “Theory of Relativity” 
to Law (II), by Mark M. Litchman. 


Law Notes, July (Northport, N. Y.)—A Substitute for 
the Eighteenth Amendment?, by Harry Rockwell; Legislation 
for the Relief of the Unemployed, by Joseph T. Buxton, Jr.; 
Evils of Alimony, by Carl V. Venters; Fingerprints, Photo- 
graphs, Measurements, etc., of Innocent Persons in “Rogues’ 
Galleries,” by Archibald R. Watson, Jr. 


The Journal of Radio Law, July (Chicago)—Judicial Con- 
trol of the Federal Radio Commission, by R. J. Nordhaus; 
Legal Problems of the Madrid International Radio Confer- 
ence, by Dr. Otto Kucera; International Protection of Broad- 
casters Against Commercial Uses of Their Programs, by 
Louis G. Caldwell. 

California Law Review, July (Berkeley, Calif.) —Appli- 
cation of the General Corporation Law to Existing Corpora- 
tions, by John A. Gorfinkel; Workable Rules for Determining 
Proximate Cause—III, by Charles E. Carpenter. 





LIGHTS AND SHADOWS IN ENGLISH JUSTICE 





Our Idealization of the Justice of the King across the Water Receives a Slight Setback in 
Recent Book by an English Barrister—A Needed View behind the Scenes— 
Justice in England Is Costly but Effective and Magnificent—Legal 
Machine Well Designed and Easily Repaired 





3y CHARLES T. McCorMIck 


Professor of Law, 


NGLISH justice having good merchandise ad- 
vertises itself well. “It may be asserted with- 

out fear of contradiction that it is not possible 
in the year 1887 for an honest litigant in her 
Majesty’s Supreme Court to be defeated by any 
mere technicality, any slip, any mistaken step in 
his litigation.”* These famous words of Lord 
3owen have often echoed in the speeches and writ- 
ings of American lawyers who have sought to lead 
us to the adoption of English modes of doing jus- 
tice. Our way is different. Even President Coo- 
lidge, not known for harsh stricture of our institu- 
tions, tells the country that, “The multiplicity of 
laws, the varied possibilities of appeals, the disposi- 
tion to technicality in procedure, the delays and 
consequent expense of litigation which inevitably 
inure to the advantage of wealth and specialized 
ability—all these have many times been recounted 
as reproaches to us.” 

Our idealization of the justice of the King 
across the water, and our restless growlings at our 
own procedural ineptitudes, doubtless proceed from 
the fact that the last fifty years of England have 
been the complacent years of consolidating the 
revolutionary gains of the seventies, while with us 
the revolution in judicial reform is momentarily in 
the making. 

At this juncture, a recent book* by an English 
barrister, young and not yet complacent, gives us 
a needed view behind the scenes. Mr. Claud Mul- 
linst has entitled his work “In Quest of Justice,” 
and in reading his descriptions of some of the fea- 
tures of English justice, one is tempted to wonder 
whether the first two words in the title should not 
be joined together. The first impression that an 
American lawyer gains from the account is the 
tremendous weight of court-costs under which 
English litigation seems almost buried. The figures 
are staggering. In Donald Campbell & Co. Ltd. 
v. Pollak (1927), A. C. 732, an action by a firm of 
city merchants against an agent to recover a secret 
profit, a judgment for plaintiffs was appealed, at 
huge cost, to the House of Lords, and sent back 
for a new trial. This time the defendant won, but 
was denied his costs. This question, not of the 
merits but of costs alone was taken up on a second 
appeal, to the Lords. On this second appeal alone 
the costs were about £10,000 (p. 168). Ina recent 


1. 1 Select Essays in Anglo-American Legal History, 541 (1907). 
2. Quoted in H. W. Taft, Law Reform, 47 (1926). 

3. In Quest of Justice, by Claud Mullins, London: John Murray, 
Albemarle Street, W., pp. xvi, 448. The book may be ordered through 
the Northwestern University Law School Book Store, 357 East Chicago 
Avenue, Chicago, Illinois. 
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action for £40,000 against underwriters, taken to 
the House of Lords, the taxed costs on one side 
only amounted to £89,000 (p. 203). These are 
extremes, but costs even in the County Court, 
where small cases are tried, seem enormous to us. 
(p. 209). In an action for £100, for money lent, 
in which the defendant did not appear at the trial, 
the taxed costs were over £55. A claim for £30 
damages in a negligence case, which failed, cost the 
plaintiff over £30 in costs. So great is the over- 
head, that the stream of litigation has dwindled to 
a trickle—strange complaint—arbitration is in- 
creasingly resorted to, the bureaucrat replaces the 
judge, and barristers are hard hit. The great dis- 
proportion between English and American court- 
costs is largely due to two factors, the English 
theory that justice should be self-supporting and 
not subsidized by the State (pp. 198-215), and the 
doctrine that the loser should pay the lawyers’ fees 
of the winner. The author does not question the 
wisdom of either. The chief refrain of the book is, 
however, that the burden of cost is grievously 
swollen by certain defects in the design and work- 
ings of the judicial machine. 

Chief of these is the uncertainty as to what the 
law is, which produces and prolongs litigation and 
appeals, this uncertainty being due, as he thinks, 
to the gaps and conflicts in the law, inherent in the 
Anglo-American system of developing law by iso- 
lated precedents. He makes his point that litigants 
are unfairly burdened with the cost of elaborating 
legal doctrines in which they have no interest, by 
re-telling from the litigant’s point of view of per- 
sonal profit and loss, such historic controversies as 
Coggs v. Bernard, Adams v. Lindsell, and Hadley 
v. Baxendale. It is surprising how these stories 
change color when looked at through the eyes of 
that “forgotten man,” the litigant. Parliament is 
uninterested in the humdrum task of filling the 
gaps and settling the conflicts by restating the pri- 
vate law. As a remedy, he proposes that the House 
of Lords be abolished as a court hearing appeals, 
and that it be reconstituted as a sort of Judicial 
Council which shall gradually codify the branches 
of law as they become ripe for codification, shall 
select out those cases suitable as precedents, reject- 
ing the others, and shall declare the law in advance 
of litigation if necessary, upon new doubtful points 
which threaten to breed dispute. The proposal 
provokes comparison with the project of the 
American Law Institute for unofficial restatement 
of the law, which the author does not mention. 
Uncertainty engenders cost, no doubt, but whether 
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the attainment of even a moderate degree of pre- 
dictability of the results of going to law is but a 
beckoning mirage, and, if not, whether the author’s 
sign-post really points the way toward the sub- 
stance of things hoped for; all of these enticing in- 
quiries form fit subjects for a book in themselves.® 

Except in so far as it is due to uncertainty as 
to what the law is, the costliness of English court- 


proceedings seems largely traceable to  over- 
efficiency. Where we err in using legal tools too 


soft and blunt, the English have provided them- 
selves with high-powered modern machinery too 
ponderous for the common grist of ordinary dis- 
putes. “In perfecting for the uses of common law 
the nicely adjusted machinery of Interrogatories 
and of Discovery, the Judicature Acts placed within 
the reach of every litigant and his advisers weapons 
of admirable precision, but too expensive and dila- 
tory for daily and hourly employment at common 
law” (p. 175). These “preliminary skirmishings,” 
with interlocutory appeals from the Master to the 
Judge and beyond, consume a vast amount of time 
and money, often with little useful result. A vast 
body of procedural lore has accumulated. The 
“Yearly Practice” book for 1930 covers 2,500 pages, 
and cites 12,000 cases. Appeals have “enormously” 
increased (p. 143), and costs in ordinary law 
actions have gone up by 20%, under the Judicature 
Acts (p. 202). This elaborate jockeying at the 
start of the race is promoted by the strictness of 
the rules of evidence which often require expensive 
first-hand testimony of matters not really con- 
tested. The English are not free of our familiar 
curse of extended and purposeless cross-examina- 
tion. The author suggests that the hearsay and 
best evidence rules be relaxed, except in criminal 
cases, and that the doctrine of judicial notice be 
enlarged. 
Again, 


” 


“preliminary skirmishing” is linked up 
with the lawyer’s self-interest by the mechanical 
system of remuneration. Standardized fees are set 
down for every letter written, and every applica- 
tion, motion or other step, while the lawyer’s more 
important work of furnishing reflection and judg- 
ment gets no recognition in the allowable costs. 
Hence the interlocutory steps must be multiplied 
if he is to be fairly paid. Consequently, many 
expense-saving devices available under the rules, 
but dependent on the agreement of opposing law- 
yers, such as waiving appeal in advance, dispensing 
with pleadings, trying in the County Court cases 
above the jurisdictional limit, are in practice never 
used (p. 182). The author advocates a change to 
the American practice of adjusting lawyers’ fees to 
the amount and work involved by agreement. The 
historic division of the profession between solici- 
tors and barristers likewise comes in for criticism, 
as increasing the litigant’s load of expense. Be- 
yond this, he finds that the interest of the profes- 
sion in promoting the collective good by law re- 
form is lukewarm. The profession inherits the 
belief that the common law is “the perfection of 
reason.” In the past, proposals for progress have 
met fierce opposition from bench and bar.* An 
example is the establishment of the present County 


5. See Jerome Frank, What the Courts Do in Fact, 
Review, Feb. and Mar., 1932. 

6. Compare E. R. Sunderland, The Hundred Years’ War for Legal 
Reform in England, Volume XV, The Consensus, March 1931, published 
by the National Economic League, Boston, Mass. 
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Court system. A Committee of Barebones’ Parli- 
ment proposed in 1653 the reform of local justice 
in small cases. Lord Brougham’s bill in 1830 for 
local courts was stubbornly resisted by the profes- 
sion until it was passed in 1846. Disaster was 
prophesied by lawyers when the jurisdiction was 
raised to £100, and Lord Chancellor Halsbury 
warned that the proposal was “quite unworkable.” 
Everyone now agrees that the change was bene- 
ficial. Moreover, the interest of the judges in pro- 
cedural progress is equally lack-luster. The Judica- 
ture Act commands that a Council of judges meet 
annually to consider defects in procedure and re- 
port thereon. In fifty years they met seven times. 
(p. 195). A statute of 1894 authorized the making 
of rules regulating evidence. It has been a dead 
letter (p. 249). The most urgent impetus toward 
modernizing procedure and reducing its cost comes 
from business men. At their demand, the Commer- 
cial Court was established, where cases come direct 
to the judge without “preliminary skirmishing” 
the master’s office. The only thorough-going recent 
study of the need for rationalization in the courts is 
that made by the London Chamber of Commerce 
in 1927.7 

He doubts whether in civil cases the jury is 
worth what it costs. English, like American, juries 
lean in favor of the poor against the rich, in favor 
of the private citizen against the government offi- 
cial, and in favor of the plaintiff in negligence cases. 
Surprisingly, they are biased against trade unions, 
where coercion against the employer is involved. 
In civil cases not arousing these prejudices the 
jury “is clay in the hands of a judge who feels it 
permissible to express his own opinion.” (p. 268.) 

Manifestly, the book is not a panegyric of 
English courts, and having heard undiluted praise 
of our neighbor so often before, we are most inter- 
ested in his blemishes. Nevertheless, one reaches 
the end of the work with a tempered, but deepened 
admiration for the effectiveness of British justice. 
It is too costly for an England in straitened circum- 
stances to afford. But it is magnificent. A superb 
judicial personnel, well-paid, independent, decked 
with honors and pageantry, and chosen from the 
great spirits of the Bar,’ commands the admiring 
support of the whole country. 

The legal machine which they operate, heavy 
and expensive though it be, is well designed and 
easily altered and repaired. It has had in success- 
ful operation for decades, devices which we are 
only now struggling to borrow and adapt: unifica- 
tion of courts, declaratory actions, summary judg- 
ments, settlement of issues before trial. The lesson 
of this book is, not that we have nothing to learn 
from England, but that in borrowing, we should 
not indiscriminatingly assume that all is good be- 
cause it is English. 

Mr. Mullins’ work is rich in interest to the 
American lawyer who is curious about present-day 


7. Similarly, The Chamber of Commerce of the State of New 
York, is very actively furthering the cause of procedural reform in that 
state. See Kenneth Dayton, A Program for Legal Reform in the United 
States, Volume XVI, The Consensus, 5, 46 (Oct. 1931). 

8. But, contrary to our impression, the selection of English judges 
is based, in the higher ranks, not only upon professional but upon po- 
litical achievements as well. ‘the High Court judges are nominated by 
the Lord Chancellor, himself a political officer, but the Lord Chief Jus- 
tice, the Lords of Appeal, the Master of the Rolls, and the members of 
the Court of Appeal are all nominated by the Prime — (p. 422). 
See also, Harold J. Laski, Studies in Law and Politics, 165, 169 (1932), 
where the influence of politics in the selection of English judges is 
well described. 
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professional life in the mother country. He dis- 
cusses the decadence of the traditional attendance 
of London barristers upon the circuits; justice for 
the poor, which he thinks is now too tender to the 
interests of those unable to pay costs; the man- 
agement of trial calendars; the English lawyer’s 
vacations—amounting to about three months in the 
year; and the proposal for a Ministry of Justice, 
which he opposes with shrewd arguments based 
on practical politics. He draws ingeniously upon 
wide reading in history and literature—incidentally, 
he thinks lightly of Shaw and Galsworthy as legal 
commentators—and his pages are brimming with 





epigram and incident from the lives and writings 
of the robust and racy breed of English judges. 
Not only are its pages absorbingly interesting, but 
in view of the growing realization in this country 
(evidenced recently by such writings as those of 
Professors Millar® and Sunderland”) of the impor- 
tance of the study of comparative procedure, it is a 
book whose influence among us may be greater 
twenty years hence than it can be today. 





9. See, for example, R. W. Millar; Civil Pleading in Scotland, 
Michigan Law Review, February and March, 1932. 
10. See, for example, E. R. Sunderland: Modern English Legal 


Practice, 4 Texas Law Review, 273 (1926), and see supra, n. 6. 
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By Paut R. Kacu 


Member of the Baltimore Bar 


BLIVION is a surprising fate for one who for 

more than half a century was in active prac- 

tice before the Supreme Court of the United 
States as counsel in some of our foremost cases and 
who in his life-time was the acknowledged compeer 
of Clay and Webster; yet, to the public at least, 
this is apparently the destined lot of Walter Jones. 
It would seem proper, therefore, to note his life and 
attainments among the pages of the Journal, so 
that thereby a brief record of his career may be 
made more readily available. 

He had not the command of oratory that Web- 
ster knew, and his life went unembellished of those 
high public offices with which a lawyer usually 
crowns his fame and sets it secure in history’s an- 
nals. Walter Jones was a lawyer pure and simple; 
almost a lawyer’s lawyer. Few, if any, have prac- 
ticed more before the Supreme Court than he, and 
none longer. He played his part in that great for- 
mative period in which, under the Constitution, the 
Supreme Court gave life and energy to the Federal 
Union, and in that he was doubtless well content. 
Without wealth and (burdened or blessed as the case 
may be) with three sons and eleven daughters, he 
perforce sought the realities and profits of profes- 
sional employment rather than the uncertainties of 
party and political honors. His practice began in 
1796 and continued actively till his death in 1861. 

Mr. Warren, in his work “The Supreme Court 
in United States History” (vol. 2 p. 343) says of 
Walter Jones. “Many contemporaries believed 
that Walter Jones, who appeared (in Groves v. 
Slaughter, 15 Pet. 449) as the associate of Clay and 
Webster. «was fully their equal in legal ability.” 
Again, Mr. Warren notes (vol. 2 p. 247) that 


Charles Sumner described Walter Jones as “a man 
of acknowledged powers in the law, unsurpassed, 
if not unequalled, by any lawyer in the country.” 
In discussing the court-martial of General James 
Wilkinson (of Burr Conspiracy fame) in his Life 
of Roger Brooke Taney, Mr. Bernard C. Steiner 
comments (p. 68): “Walter Jones, an able and 
astute lawyer, who had a large practice before the 
United States Supreme Court, acted as Judge Ad- 
vocate, etc.” His prowess moved Rufus Choate in 
one of his orations to speak of “the silver voice 
and infinite analytical ingenuity and resources of 
Walter Jones.”* And that his fame was recognized 
by the Nation in his life-time appears from Warren 
(vol. 2 p. 400) where it is noted that the Washing- 
ton correspondent of that day of the New York 
Herald, in writing of counsel in the Girard Will 
Case, remarked: “Seated at one of these (counsel 
tables) is a small old gentlemen, that is the cele- 
brated General Walter Jones.” 

Walter Jones was born at Hayfield, Lancaster 
County, Virginia, on October 7, 1776. His father 
was a well known physician of that vicinity. The 
father was moreover an intimate friend of Thomas 
Jefferson, which commanded for the son the patron- 
age of that powerful figure at the very threshold of 
his career, and undoubtedly contributed to his rapid 
advancement in the profession. The son received 
his principal education under Thomas Ogilvie, a 
private tutor who had been brought to Virginia by 
Jefferson and enjoyed the latter’s sponsorship. 
Walter Jones pursued his professional studies under 
Justice Bushrod Washington and was admitted to 


1. The National Cyclopedia of America Biography, vol. 1, p. 365, 
from which much of the material for this article was taken. 
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the Bar in 1796. In 1802, President Jefferson named 
Walter Jones United States Attorney for the Dis- 
trict of the Potomac and in 1804 United States At- 
torney for the District of Columbia—an office to be 
held until 1821. He began the practice of the law 
in the City of Washington forthwith upon his ad- 
mission to the Bar and continued to live and prac- 
tice there until his death in that city in 1861. Mr. 
Jones practiced likewise in the neighboring courts 
of Maryland and Virginia and with special prom- 
inence and success before the Court of Appeals of 
Maryland. 

His best remembered activities are his appear- 
ances before the Supreme Court of the United 
States. To determine whether he was counsel in 
more cases there than any other involves a labor 
too great for the value of the information to be 
obtained thereby, but one need but turn in a cur- 
sory way to the volumes of the Supreme Court of 
his day to be convinced that he was a very active 
practitioner there and must rank in number of cases 
with but few even to this day in its honored history. 
He was of counsel in twelve cases in that Court that 
were deemed by Mr. Warren of sufficient impor- 
tance to be discussed in his ““The Supreme Court in 
United States History.” The mere mention of a 
few of these will demonstrate their importance— 
McCulloch v. Maryland; Ex Parte Bollman; Bank 
of the United States v. Deveaux; Groves v. 
Slaughter; New York v. Miln; Vidal v. Philadel- 
phia (The Girard Will Case) ; Ogden v. Saunders. 
His associates and antagonists in these cases will 
be found regularly to include Clay, Webster, Pinck- 
ney, Luther Martin, Wirt and like colossals of the 
Bar. His most celebrated case in Maryland was 
that of the Chesapeake and Ohio Canal Co. v. The 
Baltimore and Ohio Railroad Company, 4 Gill and 
Johnson 1, which involved the struggles of these 
two giants of yesterday to control the westward 
route from the Seaboard to the Ohio along the Po- 
tomac Valley. In that case again, the opposing 
counsel are Webster and Reverdy Johnson versus 
Jones and A. C. Magruder. 

Fortunately, the reporters of General Jones’ 
day preserved in our Supreme Court Reports the 
contentions of counsel, which permits us to judge 
of the quality and nature of his arguments. They 
are, above all, distinguished for logic and orderli- 
ness of arrangement and are usually copiously sup- 
ported by citations of pertinent authorities. They 
contain little of flowery rhetoric, but much of meat 
and strength. His briefs are like unto those we 
emulate today and doubtless as such did not share 
the same popular favor that the more rhetorical ef- 
forts of most of his contemporaries received. And 
hence he seems to us a lawyer’s lawyer; a path- 
finder in the transition from a glamorous but un- 
real yesterday to the stern realities of our modern 
industrial and commercial age. 

But when he dealt with a constitutional ques- 
tion, particularly one of first impressions, his 
staunch patriotism and the statesmanlike qualities 
of his mind assert themselves. His arguments then 
resound with indisputable truths and a wide, ac- 
curate grasp of practical reality. He was among 
the vanquished in McCulloch v. Maryland, but note 
if you will the number of points in which in that 


decision the trend and reasoning of his brief found 
favor with the Great Chief Justice. 

Another trait which will be found in General 
Jones’ briefs is his apparent delight in seizing upon 
and pointing out the fallacies in the arguments of 
his opponents. In this always effective means of 
presentation he developed an unusual skill that will 
be manifest throughout his briefs. 

But, above all, he brings forcibly to attention 
always the practical consequences that would seem 
to flow from the acceptance of the diverging views 
of counsel. To him, apparently, the law should act 
only for a reason and the cornerstone of his con- 
tentions is invariably the greater good that would 
follow if his views prevailed. Bearing in mind that 
his task was always that of a paid advocate, who 
could choose his causes in a very limited way only, 
it is remarkable how adroitly he could paint the 
canvas in this wise to serve his client’s purposes. 

Of his personal life, there is but a meagre rec- 
ord. His wife was the daughter of Charles Lee, 
Attorney-General under Washington and Adams, 
and, through her mother, a grand-daughter of 
Richard Henry Lee. His home life is reported as 
remarkably happy and his love of children was 
proverbial, which, in view of his large family, was 
fortunate indeed. The facts that he was without 
wealth and still practiced when well advanced in 
years are commented upon, but are easily explain- 
able when the demands of his large family are con- 
sidered and doubtless he would have had it so. 
One record at least remains of frivolity in a busy 
life, for Mr. John H. B. Latrobe wrote to his wife.* 
“We were at a party at Walter Jones’, the District 
attorney’s, a few nights ago.” 

Mr. Jones received the title of “General” by 
which he is usually known by virtue of his service 
as major-general of the militia of the District of 
Columbia. With them he took part in the Battle 
of Bladensburg, and if they failed ingloriously, 
there is no claim that their leader failed to do all 
that lay in his power to avert the resu!t, and neither 
his courage nor his talents were ever put to better 
purpose or showed to better advantage than when 
in 1842 he shamed and scattered an infuriated Balti- 
more mob by an eloquent, impromptu speech beside 
the Battle Monument that yet stands before the 
Court House in that city. 

General Jones was a diligent student of the 
Latin classics and of general literature. For many 
years, he was a frequent contributor of editorials 
to the famous “National Intelligencer.” His part 
as Judge Advocate in the trial of General Wilkin- 
son, sometime Commander-in-Chief of the United 
States Army, has already been mentioned. 

General Jones was small of stature, had large 
brown eyes that are described as brilliant, expres- 
sive and as of penetrating sharpness. His hair was 
rather bushy, his forehead high, his chin firm, his 
nose straight and rather large than otherwise, but 
not prominently so; the expression of his mouth be- 
spoke the student and the thinker. Of him, -The 
National Cyclopedia of America Biography (vol. 1 
p. 365) says: “General Jones is said to have pos- 
sessed the remarkable power, given to few men, of 
remembering everything he had read or heard and 
where he read or heard it and the use of this gift 
frequently astonished his professional brethren and 


2. Semmes “Life and Times of John H. B. Latrobe,” p. 19. 
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the judges on the bench. In the argument of legal 
questions he had few equals. His efforts in this 
line were noted for their mastery of the principles 
of law, as well as for their broad and comprehensive 
knowledge of its practice.” 

General Jones was of counsel in McCulloch v. 
Maryland. With Martin and Hopkinson of Phila- 
delphia he faced there Webster, Pinckney and Wirt. 
In his Life of William Wirt (vol. 2, p. 81) Mr. John 
P. Kennedy asserts: “An array of names more dis- 
tinguished in the field of American jurisprudence, 
we may say, without disparagement to the reputa- 
tion of the most celebrated men of the national bar, 
has never been presented in any case in the coun- 
try.” Mr. Warren specifically states of McCulloch 
v. Maryland*: “Six of the greatest lawyers in the 
country were retained for its argument.” 

Mr. Semmes records of General Jones in his 
“Life and Times of John H. B. Latrobe”* the fol- 
lowing: “His fluency was only equalled by the 
choiceness of his language. He was so deliberate, 
so quiet, that perhaps fluency does not accurately 
describe his oratory. He was one of the closest 
reasoners. He never spoke at random. His style 
was simplicity itself.” 

Concluding, it may be well to give public cur- 


8. Warren, ‘‘The 


p. 507. ‘ 
4. Quoted with approval in Warren, supra, vol. 2, p. 343. 


Supreme Court in United States History,” vol. 1, 


rency to an interesting story that comes to the 


writer direct from the family of General Jones. He 
and Webster were colleagues in the celebrated 


Girard Will Case,° representing the appellants. Mr. 
Jones opened. Following the arguments for the 
appellees, Webster closed, making a celebrated ora- 
tion that lasted several days, full of brilliant imag- 
ery and in fervid defense of the Christian Faith, 
that quite captivated the large audience that was 
before the Court to hear the arguments of counsel. 
This audience included two of the daughters of 
General Jones. When the last day’s session was 
concluded, these daughters came home to find their 
father alone in his library, his chin resting on his 
hand, his face serious and downcast. They hurried 
to him with their enthusiastic eulogies of Mr. Web- 
ster’s eloquence, only to hear their father sadly 
say: “He has lost my case.” And when the case 
was lost, General Jones remained of the opinion 
still and retained that view all his life that it would 
have been won had he closed in place of Webster. 
Right or wrong in his opinion, this strikes a human 
note (of human vanity if you please) that seems 
fitting to close this little sketch of a great lawyer 
and a fine citizen, who is best remembered as a 
staunch and skilled advocate before our highest 


Court. 


5. Vidal v. Philadelphia, 2 How. 127. 


CONSTITUTIONALITY OF FEDERAL AND STATE 
STATUTES TAXING TRANSFERS WITH 
INCOME RESERVATIONS 





sy J. J. ROBINSON 
Member of Chicago Bar and Tax Counsel for Chicago Title and Trust Co. 


NTIL the decision in May vs. Heiner, 281 

U. S. 238, was rendered, the Federal Govern- 

ment subjected to death taxes all transfers 
with an income reservation in the donor for life on 
the ground that such transfers come within the 
statutory phrase “in contemplation of or intended 
to take effect in possession or enjoyment at or after 
his death.” 

This phrase is found in all federal estate tax 
acts, and appears in the act now in force, the 1926 
Act, in Section 302 (c), which reads in part as 
follows: 

“Sec. 302. The value of the gross estate of the decedent 
shall be determined by including the value at the time of his 
death of all property, real or personal, tangible or intangible, 
wherever situated—* * * 

“(c) To the extent that any interest therein of which the 
decedent has at any time made a transfer, by trust or otherwise, 
in contemplation of or intended to take effect in possession or 
enjoyment at or after his death, except in case of a bona fide 
sale for an adequate and full consideration in money or money’s 
worth.” 

In May vs. Heiner, supra, decided April 14, 
1930, Mrs. May gave the net income from the trust 


estate to her husband for his life, and in case she 
survived him, the income was to be paid to her 
during her life, with remainder over. The U. S. 
Supreme Court held that a transfer with an income 
reservation in the donor for a period not ending be- 
fore her death was not subject to federal estate 
taxes, notwithstanding the phrase “in contempla- 
tion of or intended to take effect in possession or 
enjoyment at or after his death.” 

On March 2, 1931, the U. S. Supreme Court, in 
three different decisions, extended the holding in 
May vs. Heiner to include transfers with an income 
reservation in the donor for life. Northern Trust, 
Morsman, and McCormick cases, 283 U. S. 782, 
783, 784. 

Immediately after the U. S. Supreme Court 
handed down decisions in these three cases, holding 
on authority of May vs. Heiner, supra, that irrev- 
ocable transfers in trust, where the donor reserves 
the income from the trust property to himself for 
life, are not taxable under the federal estate tax act, 
Congress amended the estate tax law by specifically 
including transfers where the donor retains the 
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income from the transferred property to himself for 
life or for a period not ending before his death. 

This amendment was passed by Congress 
March 3, 1931, and reads as follows: 

“(c) To the extent of any interest therein of which the 
decedent has at any time made a transfer, by trust or other- 
wise, in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, including a transfer under 
which the transferor has retained for his life or any period not 
ending before his death (1) the possession or enjoyment of, or 
the income from, the property,” etc. 

Shortly thereafter, the legislatures of several 
states followed the action of Congress, and included 
the above amendment in their local inheritance and 
estate tax acts. With but slight alteration, this 
amendment appears in the 1932 Federal Revenue 
Act as Sec. 803 (c) as follows: 

“(c) To the extent of any interest therein of which the 
decedent has at any time made a transfer, by trust or otherwise, 
in contemplation of or intended to take effect in possession or 
enjoyment at or after his death, or of which he has at any time 
made a transfer, by trust or otherwise, under which he has 
retained for his life, or for any period not ascertainable without 
reference to his death, or for any period which does not in fact 
end before his death (1) the possession or enjoyment of, or the 
right to the income from, the property,” etc. 

It will be noted that this amendment is prac- 
tically the same as the previous one, with the ex- 
ception of the new phrase “or for any period not 
ascertainable without reference to his death,” which 
is not here involved. 

The question arises, whether this federal 
amendment is constitutional in so far as it attempts 
to tax irrevocable transfers with an income reserva- 
tion in the donor for life or for a period not ending 
before his death; and if not constitutional, whether 
the similar state statutes fall with the federal 
statute. 

In May vs. Heiner, and in the Northern Trust, 
Morsman, and McCormick cases, supra, the U. S. 
Supreme Court determined that an irrevocable 
transfer in trust inter vivos, not made in contem- 
plation of death, where the donor reserves the in- 
come for life or for a period not ending before the 
donor’s death is not testamentary in character, and 
so is not included within the federal estate tax act. 
The Court, in May vs. Heiner, said: 

“The transfer of October 1, 1917, was not made in contem- 
plation of death within the legal significance of those words. 
It was not testamentary in character, and was beyond recall 
by the decedent. At the death of Mrs. May no interest in the 
property held under the trust deed passed from her to the 
living; title thereto had been definitely fixed by the trust deed. 
The interest therein which she possessed immediately prior to 
her death was obliterated by that event.” 

It is true, as stated in Blodgett vs. Guaranty 
Trust Co., 114 Conn. 207, 158 A. 245 (1932), that 
May vs. Heiner merely construed a statute, and 
that no constitutional question was there involved ; 
but the holding of the Court that a transfer with 
an income reservation in the donor for life, or for a 
period not ending before his death, is not testa- 
mentary in character, raised the constitutional 
question whether a transfer inter vivos, not testa- 
mentary in character, may be taxed in a death tax 
law. This constitutional question, as will be seen 
later, was recently settled by the U. S. Supreme 
Court in Heiner vs. Donnan, 76 L. ed. 501. 


In the meantime, however, Congress assumed 
that May vs. 
and that it raised no constitutional question. 
cordingly, 


Heiner merely construed the statute, 
Ac- 
in the March 3rd, 1931, amendment, Con- 











gress specifically included transfers with an income 
reservation in the donor for life or for a period not 
ending before his death. See the first amendment, 
supra. 

Several state legislatures also acted on this 
assumption, and, as above stated, they adopted the 
first federal amendment as part of their local in- 
heritance and estate tax acts. The Supreme Court 
of Errors of Connecticut supported such assump- 
tion in Blodgett vs. Guaranty Trust Co., supra. 

In Heiner vs. Donnan, however, decided 
shortly after Blodgett vs. Guaranty Trust Co., the 
U. S. Supreme Court made it clear that transfers 
inter vivos testamentary in character may be taxed 
under a death tax law, and transfers inter vivos not 
testamentary in character may not constitutionally 
be taxed in a death tax statute. 

This case also lays down the general rule that 
transfers inter vivos not made in contemplation of 
death are not testamentary in character, and indi- 
cates that there are only two exceptions to this 
rule, to-wit: (1) where the transfer is revocable 
by the donor, and therefore his death results in a 
shifting of economic benefits to the donee; and (2) 
where a transfer of property rights occurs at the 
death of a party to a joint tenancy, or any other 


tenancy with the right of survivorship. The U. S. 
Supreme Court in this case said: 
“First. Section 301 of the Revenue Act, 1926, imposes 


a tax ‘upon the transfer of the net estate of every decedent,’ 
etc. There can be no doubt as to the meaning of this language. 
The thing taxed is the transmission of property from the dead 
to the living. It does not include pure gifts inter vivos. The 
tax rests, in essence, ‘upon the principle that death is the gener- 
ating source from which the particular taxing power takes its 
being, and that it is the power to transmit, or the transmission 
from the dead to the living, on which such taxes are more 
immediately rested * * * it is the power to transmit or 
the transmission or receipt of property by death which is the 
subject levied upon by all death duties.’ Knowlton vs. Moore, 
178 U. S. 41, 56, 57. 

“The value of property transferred without consideration, 
and in contemplation of death, is included in the value of the 
gross estate of the decedent for the purposes of a death tax, 
because the transfer is considered to be testamentary in effect. 
Milliken vs. U. S., 283 U. S. 15, 23. But such a transfer, not 
so made, embodies a transaction begun and completed wholly by 
and between the living, taxable as a gift (Bromley vs. Mc- 
Caughn, 280 U. S. 124), but obviously not subject to any form 
of death duty, since it bears no relation whatever to death. 

“The ‘generating source of such a gift is to be found in 
the facts of life, and not in the circumstance of death. And 
the death afterward of the donor in no way changes the situa- 
tion; that is to say, death does not result in a shifting, or in 
the ‘completion of a shifting, to the donee of any economic 
benefit of property, which is the subject of a death tax, Chase 
National Bank vs. U. S., 278 U. S. 327, 338; Reinecke vs. 
Northern Trust Company, 278 U. S. 339, 346; Saltonstall vs. 
Saltonstall, 276 U. S. 260, 271; nor does the death in such case 
bring into being, or ripen for the donee or anyone else, so far 
as the gift is concerned, any property right or interest which 
can be the subject of any form of death tax. Compare Tyler 
vs. U. S., 281 U. S. 497, 503. Complete ownership of the gift, 
together with all its incidents, has passed during the life of 
both donor and donee, and no interest of any kind remains to 
pass to one or cease in the other in consequence of the death 
which happens afterward.” (Italics ours). 


The two Heiner cases draw a definite line of 
demarcation between irrevocable transfers inter 
vivos which may be taxed under a federal estate 
tax statute, and irrevocable transfers inter vivos 
which may not be taxed under a federal estate tax 
statute. 

They hold (1) that only those irrevocable 
transfers inter vivos which are testamentary in 
character may be taxed under a death tax law; (2) 
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that irrevocable transfers inter vivos made in con- 
templation of death are testamentary in character ; 
and (3) that irrevocable transfers inter vivos not 
made in contemplation of death are not testamen- 
tary in character, even though the donor reserves 
the income for life or for a period not ending before 
his death. A transfer with such a reservation is 
an outright gift during life, and bears no relation to 
death, according to the decision in May vs. Heiner. 

A transfer which in fact is not testamentary in 
character can not be made to be testamentary in 
character by legislation. Congress may not by 
legislative fiat enact into existence a fact which 
does not, and can not be made to, exist in actuality. 
Heiner vs. Donnan, supra. In this case Congress 
was held not to have the power to convert a trans- 
fer not testamentary in character, as a transfer not 
in contemplation of death, into a transfer testamen- 
tary in character. 

It follows that an amendment to the federal es- 
tate tax law, which provides that the value of an 
irrevocable transfer during life, not made in con- 
templation of death, where the donor reserves to 
himself the income from the transferred property 
for life or for a period not ending before donor’s 
death shall be included in the gross estate of the 
donor for tax purposes, is arbitrary and capricious 
and offends the due process clause of the Fifth 
Amendment. “That a federal statute passed under 
the taxing power may be so arbitrary and capricious 
as to cause it to fall before the due process of law 
clause of the Fifth Amendment is settled. Nichols 
vs. Coolidge, 274 U. S. 531, 542; Brushaber vs. 
Union Pac. RR., 240 U. S. 1, 24-25; Tyler vs. U. S., 
supra, p. 504.” Heiner vs. Donnan, supra. 

Such amendment is arbitrary, and a denial of 
due process of law, for another reason. It measures 
the tax on A’s property by imputing to it in part 
the value of property of B. On this point, the U. 
S. Supreme Court, in Heiner vs. Donnan, said: 

“In substance and effect. the situation presented in the 
Hoeper case is the same as that presented here. In the first 
place, the tax, in part, is laid in respect of property shown not 
to have been transferred in contemplation of death and the 
complete title to which had passed to the donee during the life- 
time of the donor: and secondly, the tax is not laid upon the 
transfer of the gift or in respect of its value. It is laid upon 
the transfer, and calculated upon the value, of the estate 
of the decedent, such value being enhanced bv the fictitious 
inclusion of the gift, and the estate made liable for a tax com- 
puted unon that value. Moreover. under the statute, the value 
of the gift when made is to be ignored, and its value arbitrarily 
fixed as of the date of the donor’s death. The result is that upon 
those who succeed to the decedent’s estate there is imposed the 
burden of a tax. measured in part hv nropertv which comprises 
no portion of the estate, to which the estate is in no way 
related, and from which the estate derives no benefit of any 
description. Plainly, this is to measure the tax on A’s property 
by imputing to it, in part, the value of the property of B, a 
result which both the Schlessinger and Hoeper cases condemn 
as arbitrary and a denial of due process of law. Such an exac- 
tion is not taxation but spoliation. ‘It is not taxation that 
government should take from one the profits and gains of 
another. That is taxation which compels one to pay for the 


support of the government from his own gains and of his own 
property. U. S. vs. Railroad Company, 17 Wall. 322, 326.” 


It is obvious that a federal estate tax act taxing 
transfers not testamentary in character, such as 
irrevocable transfers with an income reservation in 
the donor for life, or for a period not ending before 








his death, is arbitrary and capricious, and offends 
the due process clause of the Fifth Amendment. 

What is true of the federal estate tax law tax- 
ing such transfers is equally true of state inheri- 
tance or state estate tax laws taxing such transfers. 
A state death tax act taxing transfers not testa- 
mentary in character is arbitrary and capricious, 
and offends the due process clause of the Four- 
teenth Amendment to the same extent that the 
federal law offends the Fifth Amendment. “The 
restraint imposed upon legislation by the due proc- 
ess clauses of the two amendments is the same.” 
Heiner vs. Donnan, supra. 

The fact that a federal estate tax is a tax on 
the right to transmit, and a state inheritance tax 
is a tax on the right to succeed, is immaterial, not- 
withstanding the holding to the contrary in the 
recent cases of Blodgett vs. Guaranty Trust Co., 
supra, and Rising’s Estate, 242 N. W. (Minn.), 459. 
Heiner vs. Donnan, supra, is a federal estate tax 
case, yet the U. S. Supreme Court decided it on the 
authority of Schlessinger vs. Wisconsin, 270 U. S. 
230, a state inheritance tax case, because of the 
similarity of the statutes involved. In so deciding 
the Donnan case, the Court said: 

“Nor is it material that the 14th Amendment was involved 
in the Schlessinger case instead of the 5th Amendment as here. 
The restraint imposed upon legislation by the due process 
clauses of the two amendments is the same. Coolidge vs. Long, 
282 U. S., 582, 596.” 

Farther on in the same case, the Court further 
said: 

“This Court accepted that view in these words (270 U. S., 
p. 239, 70 L. ed. 564, 43 A. L. R. 1227, 46 S. Ct. 260): ‘The 
Court below declared that a tax on gifts inter vivos only could 
not be so laid as to hit those made within six years of the 
donor’s death and exempt all others—this would be “wholly 
arbitrary.” We agree with this view and are of opinion that 
such a classification would be in plain conflict with the 14th 
Amendment.’ And it follows that the present provision, written 
in almost identical terms, is in plain conflict with the 5th 
Amendment.” (Italics ours). 

In other words, the U. S. Supreme Court con- 
sidered immaterial the distinction between a federal 
estate tax and a state inheritance tax, in passing 
upon the constitutionality of a death tax statute. 

It follows that state inheritance and state es- 
tate tax statutes, as well as the federal estate tax 
act, are arbitrary and capricious, and offend the 
federal constitution in so far as they attempt to 
tax irrevocable transfers inter vivos merely because 
the donor reserved the income from the transferred 
property to himself for life or for a period not end- 
ing before his death. 

It also follows that state court decisions which 
hold that such transfers are taxable under the gen- 
eral statutory phrase “in contemplation of or in- 
tended to take effect in possession or enjoyment at 
or after his death,” are of no effect. 





Binder for Journal 

The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of pack- 
ing, mailing, insurance, etc. The binder has back of art 
buckram, with the name “American Bar Association Jour- 
nal” stamped on it in gilt letters. Please send check with 
order to Journal office, 1140 N. Dearborn St., Chicago, Il. 
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TENTATIVE PROGRAM FOR ANNUAL MEETING 





(Continued from page 586) 
New Business. 
Adjournment. 
2:00 P. M. 
Golf at the Congressional Country Club. (Put- 
ting and Bridge for the Ladies.) 
7:00 P. M. 
Annual Dinner of the Section of Public Utility 
Law at the Congressional Country Club. Ladies 
invited. Dancing. 


National Conference of Bar Examiners 
United States Chamber of Commerce Building 
Monday, October 10 
10:00 A. M. 
Summary of Progress made by National Con- 


ference of Bar Examiners, by James C. Collins, 
Chairman. 


General subject for discussion: “Problems 
which face Bar Examiners.” 

Addresses by: 

Albert J. Harno, President Association of 


American Law Schools. 

Alfred Z. Reed, Director of the Carnegie Foun- 
dation for Advancement of Teaching, “The Oppor- 
tunities of a Board of Bar Examiners.” 

William Harold Hitchcock, Chairman of the 
Massachusetts Board of Bar Examiners, “Some Re- 
cent Bar Examination History in Massachusetts.” 

2:00 P. M. 

Round table conferences. 
nounced later.) 

Tuesday, October 11 


10:00 A. M. 
Business Session. (Program will be announced 
later.) 


(Subjects to be an- 





Preliminary Program of the Twenty-Sixth Annual 
Meeting of the National Association of 
Attorneys General 


The Jefferson Room, Mayflower Hotel 
Monday, October 10, 10 A. M. 


Conference called to order by the President: 
Clement F. Robinson, Attorney General of Maine. 

Report of Secretary-Treasurer: Ernest L. Av- 
erill, Deputy Attorney General of Connecticut. 

Report of Executive Committee as to new Con- 
stitution. 

Discussion. 

President’s Address: The International Con- 
ference on Comparative Law held at The Hague, 
Holland, August 2-6, 1932. 

Address by Clarence E. Martin, Martinsburg, 
W. Va., representing the American Bar Association. 
Address (To be announced). 
Discussion. 


Recess. Luncheon of members of Association 
and Guests. 
2:30 P. M. 
Extradition : 
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Report of the Committee of the Association ap- 
pointed at 1931 Annual Meeting, Joseph E. War- 
ner, Attorney General ot Massachusetts, Chairman. 

Remarks by representative of National Confer- 
ence on Uniform State Laws. 

Discussion. 

Address: The Attorney General as a Law En- 
forcing Official, James M. Ogden, Attorney General 
of Indiana. 

Discussion. 


Tuesday, October 11, 10 A. M. 


The Interrelation of Federal and State Govern- 
ments, in Taxation and other Respects: 

Report of the Committee of the Association, 
Thomas E. Knight, Jr., Attorney General of Ala- 
bama, Chairman. 

Address by the United States Attorney-Gen- 
eral or his representative. 

Discussion. 

Address. (To be announced.) 

Appointment of Committee on Nominations. 
Appointment of Committee on Resolutions. 
2:30 P. M. 

Address. (To be announced later.) 

Discussion. 

Report of Special Committee on Resolutions on 
the death of Honorable George M. Napier, Attor- 
ney General of Georgia, former President of this 
Association. 

Report of Committees on Nominations and 
Resolutions. 

Discussion, Election of Officers, Adjournment. 


International Association for the Protection of 
Industrial Property—American Group 


Luncheon Meeting, Mayflower 
Wednesday, October 12, 1932 
12:30 P. M. 

Report by Henry M. Huxley, President of the 
American Group, on recent Congress, held in Lon- 
don, at which he was a delegate. 

Committee reports and recommendations. 

Election of Officers. 

The American Group, formed to enlarge the 
protection accorded to inventions, marks and de- 
signs, and to procure the adoption of laws and 
agreements relating to such protection, has met an- 
nually for the last three years in conjunction with 
the meeting of the American Bar Association. 

Members of the American Bar Association, 
who may be interested, are cordially invited to at- 
tend the luncheon and meeting, and reservations 
may be made upon request to the Executive Secre- 
tary of the American Bar Association, 1140 N. Dear- 
born Street, Chicago, III. 


Annual Hotel, 


Meetings of Law School Alumni Associations and 
Legal Fraternities 


The following Law School Alumni Associations 
will hold Luncheon meetings in Washington. The 
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United States Chamber of Commerce Building Where Four Sessions of Annual Meeting Will Be Held 


Harris & Ewing. 








Chairmen in charge of arrangements whose names are 
given will furnish more complete information upon 
request. 

University of Chicago Law School Alumni, George 
Maurice Morris, American Security Bldg., Washing- 
ton, D. C. 

Columbia Law School Alumni, Henry D. Wil- 
liams, 225 Broadway, New York City. 

Cornell Law Association, William L. Ransom, 40 
Wall St., New York City. 

George Washington Law School, William C. Van 
Vleck, George Washington University, Washington, 
a. C, 

Harvard Law School Alumni, Robert N. Miller, 
Southern Bldg., Washington, D. C. 

University of Iowa Law School Alumni, Jesse 
A. Miller, Equitable Bldg., Des Moines, Iowa. 

University of Michigan Law School Alumni, 
Frank M. Parrish, Department of Justice, Wash- 
ington, D. C. 

Northwestern University Law School Alumni, 
Henry Barrett C':amberlin, 300 W. Adams St., Chi- 
cago, Ill. 

University of Pennsylvania, Society of the Alumni 
of the Law Department, Edgar S. McKaig, 1421 Chest- 
nut St., Philadelphia, Pa. 

University of Virginia Alumni, Randall T. Elliott, 
1331 G St., Washington, D. C. 

Yale Law School Alumni, Charles E. Clark, Yale 
University Law School, New Haven, Conn. 

The following Legal Fraternities will hold meet- 
ings in Washington: 

Delta Theta Phi, A. L. Doud, Jr., Douds, Iowa. 

Phi Delta Phi, Lawrence W. DeMuth, 2123 Fourth 
St., Boulder, Colo. 

Phi Delta Delta. 


Sigma Nu Phi, Carlyle S. Baer, 1755 Q St., 
N. W., Washington, D. C. 

The Texas members of the American Bar Associa- 
tion will hold a luncheon meeting at a time and place 
to be announced later, Chairman of Arrangements, 
Harry P. Lawther, Tower Petroleum Bldg., Dallas, 
Texas, 


Arrangements for the Fifty-fifth 
Annual Meeting 


Washington, D. C., October 10-15, 1932 

Section Meetings, Monday and Tuesday, October 
10 and 11. 

General Sessions, Wednesday, Thursday and Fri- 
day, October 12, 13, 14, 1932. 

Annual Dinner Saturday evening, October 15. 

HEADQUARTERS: Hotel Mayflower, Connecticut 
Avenue. . 

Hotel accommodations are available as follows: 


Twin 
Single Double Beds 
(For 1 (For 2 (For 2 Parlor 
Person) Persons ) Persons) Suites 
Carlton .... $8 $9-10 $15-20-25 
Hay-Adams. $4 $6-8 $10 $12 and up 
Mayflower* $17-18-22-24 
> for 2 persons 
($2 less for 
1) 
Powhatan . . $3.50-4-5 $6 $7-8 $12-15 
Raleigh ....$3.50-4-5 $5-5.50-6.50 27-8-9 $12 
Shoreham . . $5 $8 $12 $12-15 
Wardman- 
ee: $7 $8 $10 and up 
Washington. $5-6 $7-8 $8-10 $18 and up 
Willard ....$4-5-6 $6-7-8 $8-9-10 $17 and up 





*The allotment of single and double rooms has been ex- 
hausted. 
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Reservations will be made at other Washington 
hotels upon request. 


Explanation of Type of Rooms 


A single room contains a single or double bed to 
be occupied by one person. A double room (same type 
as mentioned in preceding paragraph) containing a 
double bed may be occupied by two persons, at an addi- 
tional charge of $2.00. 

A twin-bed room contains two single beds to be 
occupied by two persons. A twin-bed room will not 
be assigned for occupancy by one person. 

A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with parlor. 

Every room has tub or shower or both. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number and rate 
for rooms required, names of persons who will oc- 
cupy the same, and arrival date, including definite 
information as to whether such arrival will be in 
the morning or evening. 

The allotment of rooms at the Mayflower Hotel 
except a limited number of parlor suites has been ex- 
hausted. It is suggested, therefore, that in making 
requests for reservations, members specify a second 
choice from the hotels listed, so that reservations may 
be made promptly and without additional correspond- 
ence. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Executive 
Secretary, 1140 North Dearborn Street, Chicago, IIli- 
nois. 


Reduced Rates for the Washington Meeting 


The usual arrangement enabling members at- 
tending the meeting to secure a reduction of 25% 
from the round trip rate will be made with the Pas- 
senger Associations, and Individual Identification Cer- 
tificates will be distributed to members of the Asso- 
ciation with the Advance Program in advance of 
the meeting. 


Encroachment by Government on 
Private Business 
(Continued from page 573) 


vidual to support the Government by taxation. It 
is anomalous for the nation to be engaged in de- 
structive competition with its own inhabitants, but 
that is precisely the situation which exists today 
and which is being fostered and expanded. I am 
firmly of the opinion that the Federal Constitution 
does not contemplate that the Federal Government 
should engage in private business, and that it can- 
not be interpreted as permitting the Federal Gov- 
ernment to do so, but, even if it does, as a ques- 
tion of sound public policy, the Federal Govern- 
ment should not do so. We are, therefore, con- 
fronted with the problem of determining how those 
of our citizens who are opposed to the Federal Gov- 
ernment doing private business may enforce their 
rights, assuming that they have rights, or may make 
effective their principles of public policy. 

The powers which are being exercised and to 
which we object derive their sanction from the Con- 
gress. The members of Congress take an oath to 
support the Constitution, and they have the same 


duty to observe and support the Constitution that 
is incumbent on every other citizen and upon all 
judges and executive officers, but, where Congress 
usurps its constitutional powers or ignores them, 
if the individual citizen is unable to show that he 
has sustained or is immediately in danger of sus- 
taining some direct injury he seems to have no 
legal remedy. 

The opinion of the Supreme Court of the 
United States, in the cases of Massachusetts vs. 
Mellon and Frothingham vs. Mellon,’® seems to be 
decisive of this point. In that opinion, the United 
States Supreme Court disposes of two cases in 
which was challenged the constitutionality of the 
maternity act. Under that act, Congress provided 
for certain appropriations to be apportioned among 
the several states for certain purposes. The State 
of Massachusetts complained that the act in ques- 
tion invaded its local concerns in that it could not 
share with the other states in the appropriation un- 
less it made an appropriation of its own funds to 
match those allocated by the Federal Government. 
In the Frothingham case, the plaintiff alleged that 
she was a taxpayer of the United States, and she 
contended that the effect of the appropriations com- 
plained of would be to increase the burden of future 
taxation and thereby take her property without due 
process of law. With reference to these conten- 
tions, the Court says: 

“The functions of Government under our sys- 
tem are apportioned. To the Legislative Depart- 
ment has been committed the duty of making laws; 
to the Executive the duty of executing them; and 
to the Judiciary, the duty of interpreting and ap- 
plying them in cases properly brought before the 
courts. The general rule is that neither depart- 
ment may invade the province of the other, and 
neither may control, direct or restrain the action 
of the other. We are not now speaking of the 
merely ministerial duties of officials. Gaines vs. 
Thompson, 7 Wall. 347, 19 L. Ed. 62. We have 
no power per se to review and annul acts of Con- 
gress on the ground that they are unconstitutional. 
That question may be considered only when the 
justification for some direct injury suffered or 
threatened, presenting a justiciable issue, is made 
to rest upon such an act. Then the power exer- 
cised is that of ascertaining and declaring the law 
applicable to the controversy. It amounts to little 
more than the negative power to disregard an un- 
constitutional enactment, which otherwise would 
stand in the way of the enforcement of a legal 
right. The party who invokes the power must be 
able to show not only that the statute is invalid, 
but that he has sustained or is immediately in 
danger of sustaining some direct injury as the re- 
sult of its enforcement, and not merely that he 
suffers in some indefinite way in common with 
people generally. If a case for preventive relief 
be presented, the Court enjoins, in effect, not the 
execution of the statute, but the acts of the official, 
the statute notwithstanding. Here the parties 
plaintiff have no such case. Looking through forms 
of words to the substance of their complaint, it is 
merely that officials of the Executive Department 
of the Government are executing and will execute 
an act of Congress asserted to be unconstitutional ; 
and this we are asked to prevent. To do so would 





10. 262 U. S. 447, 67 L. Ed. 1078. 
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be not to decide a judicial controversy, but to 
assume a position of authority over the Govern- 
mental acts of another and co-equal department— 
an authority which plainly we do not possess.” 

So it looks as though the Congress may engage 
in all sorts of unconstitutional enterprises, so long 
as the effect of what is done is general and not 
specific. In other words, if all of the people are 
harmed by the unconstitutional act, there is no 
legal redress—the remedy lies in political action. 

The encroachment by Government has devel- 
oped gradually—almost imperceptibly at times— 
but not wholly without design at any time. It is a 
fact, and it should be recognized and combatted as 
such, that there are numerous well organized and 
intensely active groups and associations, some 
working openly, many of them through our edu- 
cational institutions, others working insidiously 
for Government ownership or control of all the 
essential industries of this country. 

When we are satisfied that the Governments— 
Federal, State, County and City—are doing things 
which are against the best interests of the country, 
we should not supinely rest and permit the activi- 
ties to run along and drift into whatever may come 
—Communism, Socialism, Sovietism, or whatever 
form it make take. 

The opposition to these violations of law and 
sound public policy should be based upon principle 
and not upon self-interest or expediency. One who 
happens to be so situated that his ox is not now 
being gored should not be quiescent or indifferent. 
Soon he will have no ox to be gored. 








Washington Letter 


1226 National Press Bldg., 
Washington, D. C., August 9, 1932. 


First Session of Seventy-second Congress 

URING the first session of the Seventy-sec- 
D ond Congress, which convened December 7, 

1931, and adjourned July 16, 1932, 13,005 bills 
were introduced in the House of Representatives 
and 4,986 in the Senate. These were exclusive of 
approximately 1,300 resolutions introduced in the 
two Houses. 

Committees of the House of Representatives 
submitted 1,674 reports on measures proposed, while 
the Committees of the Senate submitted 1,002 re- 
ports. 

The total laws of the session numbered 
which were divided as follows: House bills 
House joint resolutions 28, Senate bills 166, 
Senate joint resolutions 15. 

In the 316 House bills which became laws there 
was included one omnibus pension bill containing 
283 House bills and 155 Senate bills (added to the 
House bill as amendments), making a total of 962 
bills and resolutions which were passed. 

The 962 laws are subdivided as follows: 598 
House bills, 28 House joint resolutions, 321 Senate 
bills, and 15 Senate joint resolutions. 

Of the 166 Senate bills and 15 Senate joint 
resolutions which became laws, 82 bills and 4 joint 
resolutions were enacted in lieu of an equal num- 
ber of House bills and House joint resolutions, re- 


525, 
316, 
and 


spectively, which had been reported from commit- 
tees and which were laid on the table to facilitate 
the enactment of the legislation. 

Exclusive of bills vetoed and the proposed 
amendment to the Constitution, the House passed 
216 House bills (including 2 omnibus pension bills 
containing 1,488 bills; a total of 1,702 bills), 4 
House joint resolutions, and 1 Senate bill which 
did not become laws. 

The Senate passed 525 Senate bills and 47 Sen- 
ate joint resolutions. 

Exclusive of bills vetoed and the proposed 
amendment to the Constitution, the Senate passed 
355 Senate bills and 31 Senate joint resolutions 
which did not become laws. Of these 1 bill was 
indefinitely postponed in the House; 123 Senate 
bills and 5 Senate joint resolutions are pending on 
House calendars; and 170 Senate bills and 25 Sen- 
ate joint resolutions are pending in House com- 
mittees. One Senate joint resolution was recom- 
mitted to committee in the House. 

Two Senate concurrent resolutions are pend- 
ing in House committees. 

Thirty-two Senate bills and 2 Senate joint reso- 
lutions were indefinitely postponed in the Senate 
because similar House bills had become laws or 
were further advanced in the process of becoming 
laws. 

There were 432 bills entered upon the Consent 
Calendar, of which 390 were acted upon, leaving 
42 upon the calendar. 

Nine motions to discharge committees from 
consideration of bills were filed, of which four were 
entered on the calendar of such motions and five 
did not receive a sufficient number of signatures 
for such entry. Of the four so entered on the cal- 
endar, three were rejected by the House and one 
prevailed. 

The President transmitted to the House 63 
messages. Executive departments transmitted 636 
communications. Petitions filed numbered 8,542. 

Four House bills and three Senate bills were 
vetoed by the President and one bill failed to be- 
come a law after the adjournment of Congress by 
a Pocket Veto, the President having failed to sign 
it. Of the bills vetoed, there was one omnibus pen- 
sion bill, containing 186 House bills and 192 Sen- 
ate bills (added to the House bill as amendments). 

All proposed legislation retains the status 
reached on the day of final adjournment. The Sec- 
ond Session of the Seventy-second Congress begins 
December 5, 1932. 


“Lame Duck” Amendment 


Among the resolutions passed by both Houses 
was Senate Joint Resolution No. 14, proposing an 
amendment to the Constitution of the United States 
fixing the commencement of the terms of President 
and Vice President and members of Congress and 
fixing the time of the assembling of Congress. This 
proposed amendment has been ratified by the fol- 
lowing State Legislatures on the dates indicated: 

Virginia, March 4; New York, March 11; Mis- 
sissippi, March 16; New Jersey, March 21; Arkan- 
sas, March 22; South Carolina, March 25; Ken- 
tucky, March 30; Michigan, March 31; Maine, 
April 1; Rhode Island, April 14; Illinois, April 21; 
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Louisiana, July 4; West Virginia, —; Pennsylva- 
nia, August 2. 


Laws of First Session of Interest to Lawyers 


The following measures, enacted into law at 
this Session of Congress are of interest to lawyers: 

H. R. 5315. To amend the Judicial Code and 
to define and limit the jurisdiction of courts sitting 
in equity, and for other purposes. Approved March 
23, 1932. Public Law No. 65. (This is known as 
the anti-injunction legislation.) 

H. R. 10587. To provide for alternate jurors 
in certain criminal cases. Approved June 29, 1932. 
Public Law No. 209. 

H. R. 10598. To provide for the transportation 
of certain juvenile offenders to States under the 
law of which they have committed offenses or are 
delinquent, and for other purposes. Approved June 
11, 1932. Public Law No. 169. 

H. R. 10599. To fix the date when sentence 
of imprisonment shall begin to run, providing when 
the allowance to a prisoner of time for good con- 
duct shall begin to run, and further to extend the 
provisions of the parole laws. Approved June 29, 
1932. Public Law No. 210. 

H. R. 11639. To authorize extensions of time 
on oil and gas prospecting permits, and for other 
purposes. Approved June 30, 1932. Public Law 
No. 217. 

H. J. Res. 341. Providing for the suspension 
of annual assessment work on mining claims held 
by location in the United States and Alaska. Ap- 
proved June 6, 1932. Public Law No. 23. 

S. 418. To extend the admiralty laws of the 
United States of America to the Virgin Islands. 
Approved May 20, 1932. Public Law No. 140. 

S. 2199. Exempting building and loan associ- 
ations from being adjudged bankrupts. Approved 
February 11, 1932. Public Law No. 27. 

S. 3953. To amend the act approved February 
7, 1927, entitled “An act to promote the mining of 
potash on the public domain.” Approved May 7, 
1932. Public Law No. 126. 

S. J. Res. 188. Amending the joint resolution 
providing for the suspension of annual assessment 
work on mining claims held by location in the 
United States and Alaska, approved June 6, 1932. 
Approved June 30, 1932. Public Resolution No. 30. 

Proposed Legislation of Interest to Lawyers 

S. 33. To amend the Judicial Code by adding 
a new section to be numbered 274 D, providing 
for declaratory judgments. Pending in Senate Ju- 
diciary Committee. 

H. R. 4624. This is the same measure in the 
House of Representatives and is pending on the 
Consent Calendar, having been favorably reported 
by the House Judiciary Committee. 

S. 933. To amend Sec. 1025 of the Revised 
Statutes, by providing that no indictment shall be 
insufficient because of formal defects or because of 
presence of clerks or stenographers. This bill 
passed the Senate June Ist, but was tabled in the 
House of Representatives. 

S. 937. Limiting jurisdiction of the district 
courts by providing that a corporation shall be con- 
sidered a citizen of any state wherein it carries on 
business. This bill is pending in the Senate Ju- 
diciary Committee and is frequently referred to as 
the “Attorney General’s bill.” 


H. R. 10594. This is a similar measure pend- 
ing before the House Judiciary Committee. 

S. 939. (Introduced by Senator Norris). De- 
priving district courts of jurisdiction based on 
diversity of citizenship. This bill was reported 
favorably to the Senate and is now on the Senate 
Calendar. When it was reached on the calendar 
for consideration on July 11, 1932, Senator Norris 
stated: 

“Mr. President, I am not going to try to pass 
this bill during the morning hours. I realize it is 
of too much importance to be given in that short 
time the consideration which it requires, and that 
there is a serious contest over it. The bill has been 
twice reported by the Committee on the Judiciary, 
in this Congress and the preceding Congress, but 
we have been unable to secure consideration for 
it in the Senate because of the situation there exist- 
ing. I intend early in the next session to call the 
bill up for consideration. It is one that ought to be 
considered and acted upon by the Senate. I would 
like to give notice to that effect now.” 

H. R. 11508. This is a similar bill pending be- 
fore the House Judiciary Committee. 

S. 3243 (Introduced by Senator Johnson). 
Limiting the jurisdiction of the District Courts over 
suits relating to orders of State administrative 
boards. This bill was reported favorably to the 
Senate and is on the Senate Calendar. 

H. R. 10418. This is a similar bill pending be- 
fore the House Judiciary Committee. 

H. R. 4526 (Bulwinkle Bill). Increasing the 
jurisdictional amount in the District Courts from 
$3,000.00 to $7,500.00. This measure is pending in 
the House Judiciary Committee. 

H. R. 10670. Increasing the jurisdictional 
amount in the District Courts to $10,000 This 
measure is pending in the House Judiciary Com- 
mittee. 

Bankruptcy Legislation 


The following measures are pending before the 
Senate Judiciary Committee: 

S. 3866. To amend an act entitled “An Act 
to establish a uniform system of bankruptcy 
throughout the United States,” approved July 1, 
1898, and acts amendatory thereof, and supple- 
mentary thereto. Hearings have been held on this 
bill and reports are available for distribution. 

S. 2291; S. 4709. To amend Sec. 60 of the 
Federal Bankruptcy act, re preferences, transfers 
of property, etc. 

S. 4251. To amend the bankruptcy act by pro- 
viding that a trustee may exchange encumbered 
real estate for unencumbered real estate. 

S. 4921. To amend the bankruptcy law by 
adding a new sec. 73, re corporate reorganization. 

S. 4923. To amend the bankruptcy law by 
adding provisions for extension of time to debtors. 

The following bills on this subject are pending 
in the House Judiciary Committee: 

H. R. 7430. To amend an act entitled “An act 
to establish a universal system of bankruptcy 
throughout the United States,” approved July 1, 
1898, and acts amendatory thereof and supplemen- 
tary thereto, as last amended by the act of Jan. 
7, 1922. 

H. R. 8170. To amend sec. 14 of an act en- 
titled “An act to establish a uniform system of 
bankruptcy throughout the United States,” ap- 
proved July 1, 1898. 
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H. R. 12753. To amend an act entitled “An 
act to establish a uniform system of bankruptcy 
throughout the United States,” approved July 1, 
1898. 

H. R. 12786. To prohibit the appointment of 
corporations as trustees in bankruptcy. 

H. R. 12787. To amend the judicial code pro; 
hibiting the appointment of corporations as receiv- 
ers in equity. 

H. R. 12788. To prohibit the appointment of 
corporations as receivers in bankruptcy. 

H. R. 12895. To abolish the appointment of a 
receiver for a debtor and the placing of a debtor’s 
property in hands of a receiver while insolvent, as 
acts of bankruptcy, and for other purposes. 


Other Bills Pending Before Judiciary Committee 
of Senate and House 

S. 941. To amend Sec. 700 of the Revised 
Statutes, re review of cases tried in district courts 
without a jury. This bill passed the Senate April 
11, 1932, and is pending in the House Judiciary 
Committee. 

S. 4875; S. 1395. To establish uniform re- 
quirements affecting Government contracts and for 
other purposes. These bills are pending before the 
Senate Judiciary Committee. 

H. R. 255 is a similar bill pending in the House 
Judiciary Committee. 

S. 2447. To provide for references in law cases 
by consent of the parties and declaring the effect of 
such submission. This measure passed the Senate 
June 8, 1932 and is pending before the House Ju- 
diciary Committee. 

S. 2655. Providing for waiver of prosecution 
by indictment in certain criminal proceedings, This 
measure passed the Senate March 2, 1932, and on 
May 13, 1932, was reported favorably with amend- 
ments to the House of Representatives. It is now 
on the House Calendar. 

S. 4020. To give the Supreme Court of the 
United States authority to prescribe rules of prac- 
tice and procedure with respect to procedure in 
criminal cases after verdict. This bill passed the 
Senate June 1, 1932, and is pending before the 
House Judiciary Committee. 

H. R. 10639 is a similar bill. 

H. R. 10396. To amend an act entitled “An 
act to make persons charged with crimes and of- 
fenses competent witnesses in United States and 
Territorial courts, approved March 16, 1878, with 
respect to the competency of husband and wife to 
testify for or against each other. This bill passed 
the House May 16, 1932, and was referred to the 
Senate Judiciary Committee. A subcommittee com- 
posed of Senators Waterman, Herbert, and 
Stephens reported favorably to the Committee June 
20, 1932. The bill is still before the Senate Ju- 
diciary Committee. Similar bills pending before 
the Committee are S. 932, introduced by Senator 
Norris and S. 4284, introduced by Senator Bratton. 


Decisions on the “Flexible Tariff Act” of 1922 


The question of the validity of the flexible pro- 
visions of the Tariff Act of 1922, held by the Court 
of Customs and Patent Appeals to permit the Presi- 
dent to designate a particular class of imports for 
which the rates are changed, is involved in a peti- 
tion docketed July 22, 1932 in the Supreme Court 
of the United States. 












“Clinton Bank Robbed” 


the message said 


and the adjuster 


lew / 


to the Scene of the Crime 


N March 15, 1932, four bandits held up 

the City National Bank of Clinton, Iowa. 
Wires hummed with the news. Immediately 
claim men of the U. S. F. & G. were on the way 
—from Davenport, from Dubuque, from Des 
Moines. 


Said the local paper: ““The loss was checked 
and adjusted by one o’clock in the afternoon, 
representatives of the United States Fidelity 
and Guaranty Company being present, one 


having arrived from Des Moines by airplane.” Unexcelled service 
on all casualty, 


Adjust quickly. Pay promptly. In good times surety, fire, and in- 
land marine hnes 
and bad, that has always been the practice of through 11,000 


the U. S. F. & G. Sieark antbess 
Since 1896 the U. S. F. & G. has promptly ia she acon 
paid out $280,000,000 in claims and adjust- 
ment expenses. Today that prompt payment 
policy,stands as an assurance that, should you 
have a claim, you will get a quick, fair settle- 
ment if you are insured or bonded by the U. S. 
F, & G, and the F. & G. Fire. 


United States Fidelity 
and Guaranty Co. 


with which is affiliated 


Fidelity and Guaranty Fire Corp. 


Home Offices: Baltimore, Maryland. 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Georgia 








MARION SMITH 


President, Georgia Bar Association 


Georgia Bar Association Deals with 
Judicial Reform Within the State— 
Opposes Efforts to Limit Juris- 
diction of Federal Courts 

The Georgia Bar Association held its 
annual meeting at Radium Springs, near 
the City of Albany, Georgia, on June 2, 
3, and 4, 1932. 

The princi ipal work of the Association 
meeting consisted of adopting a program 
for judicial law reform and procedure 
within the State of Georgia. 

The Committee on Judicial Law Re- 
form and Procedure of the Association 
recommended four major pieces of legis- 
lation: first, that a Judicial Council be 
created to pass on all questions with 
respect to the improvement of the ma- 
chinery and administration of justice 
within the State; second, that the opera- 
tion of the courts of Georgia be unified 
and be required to function under the 
supervision of the Chief Justice of the 
Supreme Court of Georgia; third, that a 
better method of selecting judges be 
established so as to free them from po- 
litical influence and to give them secur- 
ity in office; and, fourth, that the appel- 
late practice of the State be simplified 
and improved by changing the present 
rules of court. 

The meeting of the Association at- 
tacked the problems facing the lawyers 
and the courts with a serious purpose 
to secure the reforms deemed necessary. 

The report of the Committee on 
Legislation of the Association was 
adopted with its major recommenda- 
tions: first, that those bills pending in 
Congress seeking to limit the jurisdic- 
tion of the Federal courts on account 
of diversity of citizenship be opposed; 
second, that the interstate Com- 
merce Commission be given jurisdiction 
to regulate motor trucks and busses en- 

gaged in interstate commerce; third, 


that the District Courts, when sitting at 
law, be given authority to grant equit- 
able defenses when interposed by an- 
swer, plea, or other pleadings, without 
the necessity of filing a bill on the 
equity side of the court; and, fourth, 
that federal legislation be passed abol- 
ishing investigating commissions, boards, 
and bureaus; and a consolidation of 
governmental departments. 

The President’s address, “A Challenge 
to the Legal Profession,” was delivered 
by Hatton Lovejoy, of LaGrange, Presi- 
dent of the Association. 

The annual address of the Association 
was delivered by the Honorable John J. 
Parker of Charlotte, North Carolina, 
Senior Judge of the Fourth Circuit 
Court of Appeals. The subject of his 
address was “The Federal Jurisdiction 
and Recent Attacks Upon It.” 

Judge Samuel H. Sibley, Marietta, 
Georgia, of the Fifth Circuit Court of 
Appeals, addressed the Association on 
the subject of “Federal Appellate Court 
Procedure.” 

Upon adjournment of the Association 
meeting, and at the invitation of the Bay 
County Bar Association of Panama City, 
Florida, a delegation of the Georgia Bar 
Association made a side-trip to Panama 
City. The Georgia lawyers were royally 
entertained with banquets, dances, and 
shore dinners. 

Mr. Marion Smith, of Atlanta, was 
elected to succeed Mr. Hatton Lovejoy, 
of LaGrange, as President of the As- 
sociation. Mr. Smith is one of the out- 
standing lawyers of the State. 

The following are the other officers of 
the Association elected for 1932-1933: 
First Vice-President, Ernest M. Davis, 
Camilla; Vice-Presidents of Congres- 
sional Districts: First District, A. A. 
Lawrence, Savannah; Second District, 
Ernest M. Davis, Camilla; Third Dis- 
trict, B. S. Miller, Columbus; Fourth 
District, Wm. H. Beck, Griffin; Fifth 
District, H. A. Beaman, Decatur; Sixth 
District, R. L. Williams, Jr., Forsyth; 
Seventh District, Rowell C. Stanton, 
Rome; Eighth District, W. B. Gibbs, 
Jesup; Ninth District, E. M. McCanless, 
Canton; Tenth District, Miles W. Lewis, 
Greensboro. Executive Committee: W. 
W. Mundy, Chairman, Cedartown; Er- 
win Sibley, Milledgeville; John L. Tye, 
Jr., Atlanta; E. Kontz Bennett, Way- 
cross; Hatton Lovejoy, LaGrange. 
Secretary, John B. Harris, Macon; 
Treasurer, Logan Bleckley, Atlanta. 

Joun B. Harris, Secretary. 





Indiana 





Indiana Association Adopts Report of 
Committee on Bar Reorganization— 
Disapproves Norris, Bulwinkle 
and “Attorney-General’s” Bill 
The 36th annual meeting of the In- 
diana State Bar Association was held at 
South Bend on July 7 and 8 with a 
splendid attendance and unusual interest 
exhibited by the members in the ses- 
sions, with very little diversion from the 
rather heavy and constructive program 
which was carried out strictly as pub- 

lished. 
The association exhibited an intense 
desire to bring about some constructive 
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legislation at the coming regular session 
of the General Assembly convening next 
January, looking to the better control 
and regulation of the practice of law. 

In addition to the standing commit- 
tees, the new President was directed to 
appoint special committees on Legisla- 
tion, Publicity and Organization, Study 
of Proposed Amendments to the Bank- 
ruptcy Act, Young Lawyers Organiza- 
tion in the Bar, and Conference with 
Study Commission of Indiana Financial 
Institutions appointed by the Governor 
under authority of an act passed by the 
last General State Assembly. 

The association, with some minor 
changes, adopted the report of the com- 
mittee on Reorganization recommending 
a bill creating the “State Bar Commis- 
sion of Indiana” with jurisdiction and 
authority over and the government of 
the State Bar of Indiana, providing that 
the State Bar shall consist of all per- 
sons now entitled or who may hereafter 
become entitled to practice law in the 
Supreme Court of the state, and con- 
ferring upon the commission the power 
to formulate, declare, alter and repeal 
rules and regulations to carry into effect 
the purpose of the act. 





HATFIELD 


Frank H, 
President, Indiana Bar Association 





This proposed legislation resulting in 
an integrated bar is, with some modifica- 
tions, in line with legislation in many 
of the states. The value of such an act 
and the experience in other states was 
clearly and forcefully set forth in an ad- 
dress to the association by the Honor- 
able Borden Burr of Birmingham, Ala- 
bama, former President of the Alabama 
State Bar Association. 

The association expressed its disap- 
proval of Senate Bills 937 and 939 and 
House Bill 4526 dealing with the so- 
called Foreign Corporation Residence, 
Diversity of Citizenship, and amount in 
controversy, having to do generally 
with the jurisdiction of the United 
States District Courts. 

The association likewise expressed its 
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approval of that part of the report of the 
committee on Jurisprudence and Law 
Reform dealing with the power of the 
Supreme Court to make rules and the 
adoption of a judicial council and disap- 
proved the suggested bill relative to re- 
form in Appellate procedure. 

Speakers at the session included Guy 
A. Thompson, President of the Ameri- 
can Bar Association; Borden Burr, for- 
mer President of the Alabama State Bar 
Association; Dean Gordon J. Laing, 
of Chicago University; R. Allan Ste- 
phens, Secretary of the Illinois State Bar 
Association and Dr. William C. Dennis, 
President of Earlham College. 

The new officers elected are Frank H. 
Hatfield, Evansville, President; Eli F. 
Seebirt, South Bend, Vice-President. 
Board of Managers: Louden L. Bom- 
berger, Hammond; John B. Randolph, 
Lafayette; Ira Church, Elkhart; 
Samuel D. Jackson, Fort Wayne; Robert 
M. Van Atta, Marion; Franklin G. 
Davidson, Crawfordsville; T. Morton 
McDonald, Princeton; Carl M. Gray, 
Petersburg; Estal G. Bielby, Lawrence- 
burg; Denver C. Harlan, Richmond; 
Samuel J. Offutt, Greenfield; Charles F. 
Remy, Indianapolis. Member at large, 
Frank N. Richman, Columbus. 

Tuomas C, BaTcHetor, Secretary. 





Iowa 





Iowa Bar Holds Splendid Convention— 
Great Interest Manifested by Large 
Attendance—Approves Bill for 
Integrated Bar 

The Iowa State Bar Association 
opened its Thirty-Eighth annual meet- 
ing at Burlington, Iowa, June 9th, with 
a large attendance and a wonderful spirit 
which seemed to negative the idea that 
Iowa lawyers are being seriously 
affected by the depression. The session 
lasted two days and great interest was 
manifested by the membership in the 
business of the convention. The great 
interest and the large attendance were 
attributed to the energy and splendid 
leadership of the Honorable Seth 
Thomas, of Fort Dodge, President of 
the Iowa State Bar Association for the 
past year. He rendered a genuine serv- 
ice to the Iowa bar during his incum- 
bency in office. 

The convention opened with an in- 
vocation by Rev. R. B. Blythe. Ben P. 
Poor, President of the Des Moines 
County Bar Association and a member 
of the Executive Committee of the Iowa 
State Bar Association, then delivered a 
very splendid and cordial address of 
welcome. He wove into his address all 
of the romance and history of the rela- 
tions of the City of Burlington and its 
Bar Association with the legal profession 
and the government of the State of Iowa 
since the early days. Ile traced the im- 
portance which Burlington had always 
played in the affairs of the state in a 
very entertaining manner. His address 
indicated that the speaker had engaged 
in a great deal of research work,—work 
which he enjoyed,—-in obtaining data for 
his address. It was extremely interest- 
ing to his audience. 

The response to the address of wel- 
come was delivered by Judge Otho S. 
Thomas, of Rock Rapids, who adopted 
a humorous vein, frequently employing 
in his remarks words from the nomen- 
clature and vocabulary which are pecul- 


iarly the property of the legal profession. 
His response was very amusing and ap- 
propriate to the occasion. The conven- 
tion got off to a good start. 

The Honorable Seth Thomas, of Fort 
Dodge, delivered the annual President’s 
Address, choosing as his subjéct “A Ro- 
mance of Law and Religion.” He re- 
viewed the history and development of 
the civil law and the common law and 
the relation of these two systems to 
Christianity. He also discussed the 
gradual extension of the civil law and 
the common law and the geographical 
distribution of these systems throughout 
the world. His address was illuminating 
and instructive. It gave evidence of 
great study and a wide knowledge of the 
subject. 

At the afternoon session, June 9th, a 
very active discussion took place upon a 
proposed bill for an act to create an in- 
tegrated bar. The proposed bill had 
been mailed to the membership some 
time in advance of the meeting and full 
opportunity was given to all in attend- 
ance to express their views upon the bill. 
After the matter had been thoroughly 
discussed, the bill was adopted and it 
will be submitted to the next legislature 
which meets in January, 1933. 

A very important matter was also pre- 
sented the same afternoon in connection 
with the report of the Special Com- 
mittee on Cooperation with the Ameri- 
can Law Institute. The dues of the As- 
sociation were increased at this session 
from $4.00 to $6.00, the additional $2.00 
to be used to assist in defraying the ex- 
pense in connection with the publication 
of the annotations to the restatements 
of the law prepared by the American 
Law Institute. Many took part in these 
discussions and the afternoon session 
was a very interesting one. 

The annual banquet was held Thurs- 
day evening in the Ball Room of the 
Burlington Hotel. The Honorable Seth 
Thomas presided as toastmaster and the 
Honorable Max Conrad, of Burlington, 
Honorable Hugh J. Tamisiea, of Mis- 
souri Valley, Honorable Frank A. 
O’Connor, of Dubuque, and Judge F. F. 
Faville, of the Supreme Court of Iowa, 
responded to toasts. Dean Roscoe 
Pound, of Harvard University, was also 
introduced and responded briefly. There 
were three hundred and thirty in attend- 
ance at the banquet and everyone en- 
joyed a.delightful evening. The speeches 
were brief and witty and the attention 
of the audience never lagged for an in- 
stant. 

At the Friday morning session, June 
10th, Dean Roscoe Pound, of Harvard 
University Law School, gave a very 
scholarly and profound address upon 
“The Ideal Element in Law.” This ad- 
dress was heard by a very large audi- 
ence and it was a very powerful and 
stimulating talk. 

Following the luncheon Friday noon, 
we were favored with an address by the 
Honorable Guy A. Thompson, of St. 
Louis, Missouri, President of the Ameri- 
can Bar Association. His was a very 
timely address, dealing with practical 
problems confronting the lawyers of the 
United States today. He concluded a 
splendid speech with words of praise 
and defense for the American Bar and 
paid tribute to its contribution to the 
welfare and happiness of the people of 
America. 

During the two days of the conven- 
tion, the visiting ladies were entertained 
by the wives of the members of the Des 


Moines County Bar Association. They 
were entertained at a tea at the home of 
Mrs. J. C. Pryor and at a luncheon at 
the American Legion Community 
House. Many ladies were in attendance 
at the business sessions of the conven- 
tion, and they seemed to take quite an 
interest in the proceedings. The facili- 
ties of the local golf courses were open 
to the visiting members and both the 
visiting ladies and the members were 
taken on automobile sight-seeing tours 
throughout the city. During this ride 
many places of interest and of beauty 
were shown to the visitors. The alumni 
associations of several of the universities 
held luncheons Thursday noon, June 9th, 
and these proved to be very enjoyable 
affairs. 

Mr. George Kern, of the Des Moines 
bar, led the discussion of the report of 
the Committees on Legislation, Taxa- 
tion and Law Reform, which were com- 
bined and joined in one report. Vari- 
ous proposals of these committees were 
discussed pro and con and, as_ usual, 
some of the proposals adopted and some 
defeated. 

The following officers were elected: 
W. C. Ratcliff, Red Oak, President; 
J. C. Mabry, Albia, Vice-President; J. R 
McManus, Des Moines, Secretary- 
Treasurer; A. J. Small, Des Moines, 
Librarian. Delegates to the American 
Bar Association: Thos. J. Guthrie, Des 
Moines; J. C. Pryor, Burlington; Seth 
Thomas, Fort Dodge. Alternates: J. W. 
Bollinger, Davenport; ynge Truman S. 
Stevens, Des Moines; Guy Struble, 
Sioux City. Delegates to the National 
Conference of Bar Association Dele- 
gates; J. F. Devitt, Muscatine; C. B. 
Hextell, Des Moines. Alternates: W. F 
Stipe, Clarinda; Judge A. B. Lovejoy, 
Waterloo. 

The Burlington meeting set a high 
standard for bar association activities 
and viewed from every standpoint, it 
compares very favorably with the annual 
meetings of this Association which have 
been held in the past. 

J. R. McManus, Secretary, 





North Carolina 





North Carolina Bar Association Ap- 
proves Bill for Bar Incorporation— 
Referendum on Eighteenth Amend- 

ment Defeated—Norris Bill 
Disapproved 

The thirty-fourth annual meeting of the 
North Carolina Bar Association was 
held at Grove Park Inn, Asheville, July 
14,15 and 16. J. Ed Swain of the Ashe- 
ville Bar delivered the address of wel- 
come which was responded to by Hamil- 
ton C. Jones of the Charlotte Bar. Fol- 
lowing the address of President Silas G. 
Bernard on “Washington and the Con- 
stitution,” Senator M. M. Logan of 
Bowling Green, Kentucky, addressed the 
gathering on the “Centralization of 
Government.” 

On the evening of July 15 an address 
was delivered by Honorable Guy A. 
Thompson, President of the American 
Bar Association, on the “Responsibility 
of Citizenship.” Other addresses were 
made by Prof. J. S. Bradway of Duke 
University Law School, on “The Legal 
Aid Clinic,” by Mrs. W. T. Bost, Com- 
missioner of Public Welfare, on “Rela- 
tionship Between Law and Social Work,” 
by Judge Carl B. Hyatt on the “Child in 
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Kemp D. BaATTLe 


President, North Carolina Bar Association 


requesting the Governor to give favor- 
able consideration to the proposition of 
directing the Attorney General to enter 
an appearance and to intervene for the 
State in opposition tothe assumption of 
jurisdiction by the Federal Power Board 
in the matter of developing Hydro Elec- 
tric Power in New River, Virginia, and 
to act in co-operation with other States 
in the prosecution of the pendsng appeal 
proceeding. 

The following were elected officers for 
the year 1932-1933: Kemp D. Battle, of 
Rocky Mount, President; Vonno L. 
Gudger, of Asheville, cs a Shuping, of 
Greensboro, and W. D. Pruden, of 
Edenton, Vice-Presidents; Henry M. 
London, of Raleigh, Secretary- Treas- 
urer; Thomas W. Davis, of Wilmington, 
Hamilton C. Jones, of Charlotte, on the 
Executive Committee, the hold - over 
members being Fred S. Hutchins, of 
Winston-Salem, (Chairman), R. A. 
Whitaker, of Kinston, and H. E. Stacy, 
of Lumberton. 

Henry M. Lonpon, Secretary. 





Tennessee 





Federal System of Justice” and by 
Prof. James M. Landis of the Harvard 
Law School, on the “Business of the 
Supreme Court of the United States.” 

The principal discussion was on the 
proposed bill for Incorporation of the 
North Carolina Bar as a Self-governing 
Body, which was approved. 

A resolution calling for a referendum 
among members of the Association for 
repeal of the Eighteenth Amendment was 
defeated ‘by a three to two vote. The 
report of the Committee on Legislation 
and Law Reform was adopted disap- 
proving the Norris bill now pending in 
Congress designed to remove diversity 
of citizenship as a basis for jurisdiction 
in the Federal Courts and also disap- 
proving the Federal Bankruptcy Act 
now pending in Congress. 

A resolution was unanimously adopted 
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Hartey G. Fow Ler 
President, Tennessee Bar Association 





The following are a few sets we are 


offering at this time in good used 
condition: 
Federal Reporter, 
Corpus Juris, 
Ruling Case Law, 
American Law Reports, 
Trinity Series (Amer. Decs. and 
Amer. Rpts., double volume, Extra 
Anno. Ed.), 


West's Digest System, 
American & English Annotated 


Cases, 
Lawyers Reports Annotated, 
(First Unit, double volume, 


Extra Anno. Ed.), 
United States Reports. 


(Prices and Terms on request) 
THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Atlanta, Georgia 











Tennessee Bar Elects Officers — Ap- 
proves Recommendation of Com- 
mittees on Jurisprudence and 
Law Reform for Reducing 
Number of Counties, etc. 

The Annual Meeting of the Bar As- 
sociation of Tennessee was held in Nash- 
ville at the Woodmont Country Club on 
June 24 and 25, with an excellent attend- 
ance. The guest speakers were Mr. 
Lloyd Paul Stryker of the New York 
Bar, and Hon. John J. Parker, judge of 
the United States Circuit Court of Ap- 
peals for the Fourth Circuit. 

Mr. Stryker’s address was on “The 
Lawyer as a Leader” and was a power- 
ful challenge to the Bar of today to rise 
and lead the United States out of its 
present despondency. 

Judge John J. Parker delivered an ad- 
dress upon the subject of ‘ ‘The Jurisdic- 
tion of the Federal Courts,” which was 
of especial interest to the Bar because 


of recent legislation and contemplated 
legislation seeking to limit the jurisdic- 
tion of the Federal Courts. 

Mr. Charles C. Trabue, retiring presi- 
dent, delivered a delightful address upon 
the recent legislation by Congress and 
the General Assembly of the State of 
Tennessee. 

The action of the Bar upon the fol- 
lowing reports may be of interest to the 
American Bar: The Association ap- 
proved the recommendation of the Com- 
mittee on Legal Education and Admis- 
sion to the Bar favoring the standards 
adopted by the American Bar Associa- 
tion, to-wit, two years pre-legal and 
three years legal study in an accredited 
law school as necessary for licenses to 
practice in Tennessee. The Association 
likewise approved the recommendation 
of the Committee on Jurisprudence and 
Law Reform for the consolidation of 
counties and reducing the number of 
counties in the State from 95 to not ex- 
ceeding 30. The Association had sub- 
mitted to it legislation carrying into 
effect the reforms suggested at the last 
annual meeting and submitted to the As- 
sociation by referendum. Included in the 
suggested legislation are Acts to facili- 
tate procedure by regulating non-suits, 
continuances, number of issues raised, 
and cost of appeal; an Act to repeal the 
present primary laws; resolution me- 
morializing Congress to take initial steps 
for the absolute repeal of the 18th 
amendment, and for the repeal of the 
17th amendment providing for direct 
election of senators. 

The following officers were elected. for 
the year 1932-33: Harley G. Fowler, 
Knoxville, President; Estes Kefauver, 
Vice-Pres. East Tenn; Louis Leftwich, 
Vice-Pres. Middle Tenn.; Earl King, 
Vice-Pres. West Tenn.; W. L. Owen, 
Memphis, Treasurer; A. L. Heiskell, 


Memphis, ar my 
A. L. HersKett, Secretary. 





Wisconsin 





Wisconsin State Bar Holds Successful 
Convention 


Probably no convention in the history 
of the Association has been accorded 
more general and sincere appreciation 
and approval by those present than the 
one held at Oshkosh in June. All meet- 
ings were held in the Eagles’ Club 
house, in the lobby of which was lo- 
cated the registration desk. This club 
house is a commodious, well-arranged 
building, ideal for convention purposes. 

The weatherman threatened an unduly 
hot reception on Wednesday, but this 
was promptly averted by the local com- 
mittee, who, at the request of President 
Hartley, imported a few Lake Superior 


breezes to neutralize the temperature. 


Just what the local committee did to 
so effectively influence the weather au- 
thorities in this respect still remains a 
mystery, but the incident serves as a 
splendid example of the efficiency and 
thoughtfulness of the committee with 
regard to the comfort of their visiting 
guests. 

The total attendance of about 450, 
over 100 of whom were ladies, was un- 
usually good, and, for these times, re- 
flects an interest in Bar Association af- 
fairs that is truly commendable. 

Much credit is due both the men and 
the ladies of the Winnebago Bar Asso- 
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ciation for so successfully entertaining 
the Bar at a time when such an under- 
taking involved a real sacrifice of both 
time and money. The appreciation of 
the State Association is accurately ex- 
pressed in the following words of the 
resolution unanimously adopted at the 
closing business sessicn on Friday: 

“Resolved that the Oshkosh Bar be 
hereby assured of our hearty apprecia- 
tion of their painstaking preparation, 
care, and unselfish effort in the handling 
of this meeting and resolved that they 
be further assured that it is the feeling 
of each member of the Association for- 
tunate enough to attend this meeting, 
that Oshkosh weather, Oshkosh recrea- 
tion, and the abundantly generous hos- 
pitally of its Bar and of its citizens, 
have made this an outstanding meeting 
of the Wisconsin Bar Association.” 

As to the convention in general, 
meetings were begun promptly; impor- 
tant business was transacted with dis- 
patch; the addresses, committee reports, 
and discussions were interesting and 
contained piper ess information and sug- 
gestions. A splendid spirit pervaded the 
entire meeting, recollections of which 
will linger long in the minds of those 
who were fortunate enough to partici- 
pate therein. 

The regular program included the fol- 
lowing: Address by Vresident Clarence 
J. Hartley, Superior, calling attention 
of the members to some of the prob- 
lems before the Association and urging 
them to greater activity. Address by 


Guy A. Thompson, St. Louis, president 
of the American Bar Association, in 
which he reviewed briefly the work of 
the American Bar Association and what 
it is endeavoring to accomplish and 
urged lawyers to take the lead in cer- 


tain reforms, particularly the reform of 
our Procedural Law. 

The principal address at the banquet 
was that of Governor Phillip F. LaFol- 
lette who urged members of the Asso- 
ciation to do their utmost for their coun- 
try in this period of economic distress. 

Reports of committees of more than 
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W. T. Doar 
Wisconsin Bar 


President, Association 


usual interest were given on the follow- 
ing subjects: 

Amendment of Law, including a dis- 
cussion of the plan to reorganize the 
Supreme Court so as to avoid the con- 
gestion therein and the reorganization 
of courts of inferior jurisdiction, i. e., 
those below the circuit court. 

Unauthorized Practice of the Law, the 
discussion being led by Jesse Higbee, La 
Crosse, chairman, and Dale C. Shockley, 
Milwaukee. 

Rules of Pleading, 
cedure by Arthur W. 
Platteville. 

Local Bar Associations, including min- 
imum fee schedule by Arthur W. Mac- 
Leod, Eau Claire. The report was read 
by George Y. King of Eau Claire. 

Cooperation with American Law In- 
stitute, the report being read by William 
ID. Thompson, Racine, chairman. 

Attendance at American Bar Con- 
vention, by F. Ryan Duffy, Fond du 
Lac, chairman. 

Coordination or Reorganization of the 
Bar. The report of this committee 
headed by Arthur W. Kopp, Platteville, 
chairman, resulted in the adoption of 
constitutional amendments changing the 
form of government of the Association 
in material respects. Instead of having 
twenty vice-presidents, one for each cir- 
cuit as heretofore, the constitution now 
provides for a Board of Governors, one 
member being elected from each circuit 
except where there is more than one 
circuit judge in which case the circuit 
is entitled to as many members on the 
Board of Governors as there are circuit 
judges in the circuit. This Board of 
Governors acts as a nominating com- 
mittee and also chooses from its own 
number the Executive Committee of 
from seven to nine members, each one 
of whom is assigned to the chairman- 
ship of one of the standing committees. 


Practice, and Pro- 
Kopp, chairman, 
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The Executive Committee conducts the 
business of the Association except when 
there is a disagreement as to policy in 
which case the entire Board of Govern- 
ors may be called together. 

Terms of office were reduced to one 
year. 

State Commissions, 
old, Milwaukee. 

Uniformity of Inferior Courts, by Hu- 
bert O. Wolfe, Milwaukee, chairman, 


by Suel O. Arn- 


Property Laws, by Oliver S. Rundell, 
Madison, chairman. 
Automobile Accident Cases. The re- 


port of this committee formed the basis 
for a round table discussion led by C. 
F. Rouiller, Milwaukee, chairman, Otto 


Oestreich, Janesville, and Harold M. 
Wilkie, Madison, on behalf of the ma- 
jority report; and by Joseph A. Padway, 
Milwaukee, for the minority report. 
The following are the newly elected 
officers: President: W. T. Doar, New 
Richmond; Vice President, Carl B. Rix, 
Milwaukee; Secretary and Treasurer, 
Gilson G. Glasier, Madison; Assistant 
Secretary, Arthur A. McLeod, Madison. 
Executive Committee: W. T. Doar, New 
Richmond; Carl B. Rix, 1B held Gil- 
son G. G A cect Madison; Frank R. 
Bentley, Madison; John F. Baker, Mil- 
waukee; Benjamin Poss, Milwaukee; C. 


Otto Oestreich, 
Superior; 


L. Baldwin, La Crosse; 
Janesville; John S. Sprowls, 
L. Hougen, Manitowoc. 


Board of Governors: (By Circuits) 
1st, A. T. Thorson, Elkhorn; 2nd, Carl 
B. Rix, Benjamin Poss, Frank T. Boe- 
sel, C. F. Rouiller, John F. Baker, Ger- 
ald P. Hayes, Francis E. McGovern, 
George A. Affeldt, Milwaukee; 3rd, Ed- 
ward J. Dempsey, Oshkosh; 4th, A. L. 


Hougen, Manitowoc; 5th, James E. 
O'Neill, Dodgeville; 6th, C. L. Baldwin, 
La Crosse; 7th, R. B. Graves, Wiscon- 
sin Rapids; 8th, Warren P. Knowles, 
River Falls; 9th, Frank R. Bentley, 
Madison; H. M. Langer, Baraboo; 10th, 
Edgar V. Werner, Appleton; 11th, John 


S. Sprowls, Superior; 12th, Otto Oes- 
treich, Janesville; 13th, E. B. Stillman, 
Waukesha; 14th, Sol VP. Huntington, 
Green Bay; 15th, G. A. Johnson, Ash- 
land; 16th, Allen L. Park, Wausau; 
17th, Donald M. Perry, Black River 
Falls; 18th, Walter W. Hughes, Fond 
du Lac; 19th, George Y. King, Eau 
Claire; 20th, Allan B. Classon, Oconto. 
Gipson G. Grasier, Secretary. 





Miscellaneous 





Following the annual dinner of the 


Seattle (Wash.) Bar Association June 
29th, the following new officers were 
elected: Otto B. Rupp, President; 
Thomas G. Lyons and William G. 


Long, Vice-Presidents; J. Orrin Vining, 
Secretary; Loren Grinstead, Treasurer, 
and J. S. Robinson, Frank E. Holmes 
and Albert H. Adams, Trustees. 

Mr. L. B. Byard, of Minneapolis, was 
elected President of the Hennepin 
County (Minn.) Bar Association at the 
recent annual election of officers of that 
organization. 

At the recent annual 5g oy of the 
Schoharie County (N. Y.) Bar Associa- 
tion, the following were a officers: 
President, Dow Beekman, of Middle- 
burg; Vice-President, William H. Gold- 
ing, of Cobleskill; Secretary-Treasurer, 
Francis L. Smith. 


















